Supporting Statement A
Medicare Change of Status Notice (MCSN)
CMS-10868; OMB 0938-TBD

Background

This is a new collection of information request. It is associated with our December 27, 2023 (88
FR 89506) proposed rule (CMS-4204—P; RIN 0938—-AV16).

CMS-4204-P “Medicare Program: Appeal Rights for Certain Changes in Patient Status”, sets
forth new appeals procedures for certain Medicare beneficiaries who are initially admitted as
hospital inpatients but are subsequently reclassified as outpatients receiving observation services
during their hospital stay and meet other eligibility criteria. We are proposing to require
hospitals to deliver, as soon as possible after certain conditions are met and prior to release from
the hospital, a new standardized beneficiary notice, informing eligible beneficiaries of the change
in their status, the resulting effect on Medicare coverage of their stay, and their appeal rights if
they wish to challenge that change. This new notice will be called the Medicare Change of
Status Notice (MCSN).

A. Justification

1. Need and Legal Basis

42 CFR 405.1210 as required by the order from the Federal district court for the District of
Connecticut in the case Alexander v. Azar, 613 F. Supp. 3d 559 (D. Conn. 2020)), aff’d sub nom.,
Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022).

2. Information Users

Hospitals must deliver a hard copy of the MCSN to beneficiaries eligible for an appeal.
The beneficiary must be given a paper copy of the signed MCSN to keep, regardless of whether a
paper or electronic version is delivered and whether the signature is digitally captured or

manually signed.

The MCSN will apprise eligible beneficiaries of their appeal rights and instruct them on how to
appeal.

3. Use of Information Technology

The MCSN will generally be delivered as a hard copy during in-person patient encounters. In
some cases, notification may be done by telephone with a follow-up notice mailed. Electronic
issuance of the MCSN is permitted, as long as the beneficiary is offered the option to receive a
paper copy of the notice, if this is preferred. Regardless of the mode of delivery, the beneficiary
should receive a copy of the MCSN for his/her own records. Hospitals may choose to store the
required signed copy of the MCSN electronically.



4. Duplication of Efforts

The information we are requesting is unique and does not duplicate any other effort.

5. Small Businesses

These requirements will not adversely affect small businesses.

6. Less Frequent Collection

The MCSN will be given on an as-needed basis, to only those beneficiaries eligible per 42 CFR
405.1212. Should this form not be given when applicable, beneficiaries will not be able to
exercise their appeal rights when their status is changed from inpatient to outpatient receiving
observation services.

7. Special Circumstances

There are no special circumstances that would require an information collection to be conducted
in a manner that requires respondents to:

. Report information to the agency more often than quarterly;

. Prepare a written response to a collection of information in fewer than 30 days after
receipt of it;

. Submit more than an original and two copies of any document;

. Retain records, other than health, medical, government contract, grant-in-aid, or tax
records for more than three years;

. Collect data in connection with a statistical survey that is not designed to produce valid
and reliable results that can be generalized to the universe of study,

. Use a statistical data classification that has not been reviewed and approved by OMB;

. Include a pledge of confidentiality that is not supported by authority established in

statute or regulation that is not supported by disclosure and data security policies that
are consistent with the pledge, or which unnecessarily impedes sharing of data with
other agencies for compatible confidential use; or

d Submit proprietary trade secret, or other confidential information unless the agency can
demonstrate that it has instituted procedures to protect the information's confidentiality
to the extent permitted by law.

8. Federal Register Notice/Outside Consultation

Serving as the 60-day notice, our proposed rule (CMS-4204—P; RIN 0938—AV16) published in
the Federal Register on December 27, 2023 (88 FR 89506). Comments must be received by
February 26, 2024.

9. Payments/Gifts to Respondent




No payments or gifts is provided to respondents for their participation or involvement within the
collection of information.

10. Confidentiality
Not applicable. Any maintained records will not become part of a federal system of records.

11. Sensitive Questions

There are no questions of a sensitive nature associated with this collection.

12. Burden Estimates

Wage Data

To derive average costs, we used wage data from the U.S. Bureau of Labor Statistics’ (BLS)
May 2022 National Occupational Employment and Wage Estimates
(https://www.bls.gov/oes/2022/may/oes_nat.htm). In this regard, the following table presents
BLS’ mean hourly wage, our estimated cost of fringe benefits and other indirect costs, and our
adjusted hourly wage.

National Occupational Employment and Wage Estimates

Fringe Benefits and Adjusted Hourly
Mean Hourly Wage Other Indirect Costs Wage
Occupation Title Occupation Code ($/hr) ($/hr) ($/hr)
Registered Nurse 29-1141 39.78 39.78 79.56

As indicated, we are adjusting our hourly wage estimate by a factor of 100 percent. This is
necessarily a rough adjustment, both because fringe benefits and other indirect costs vary
significantly from employer to employer, and because methods of estimating these costs vary
widely from study to study. Nonetheless, we believe that doubling the hourly wage to estimate
the total cost is a reasonably accurate estimation method.

Proposed Information Collection Requirements and Associated Burden Estimates
In 2022 there were approximately 15,655 instances where hospital stays met the criteria for an
appeall, With regard to this proposed rule we estimate that hospitals would be required to give an

estimated 15,655 MCSN notices? to beneficiaries each year.

We estimate it would take 10 minutes (0.1667 hour) at $79.56/hour for a registered nurse to
complete the two data fields and deliver each notice to the applicable beneficiary. The 10-minute

' The data used in this report came from the 2022 CMS Part B institutional administrative claims data for 100 percent of
Medicare beneficiaries enrolled in the fee-for-service (FFS) program, which are available from the Integrated Data
Repository (IDR). The IDR contains a subset of data transmitted by the Common Working File (CWF), a computerized
database maintained by CMS in connection with its processing and payment of Medicare claims.

2 Our data does not permit us to determine whether the observation services occurred prior to the initial inpatient stay or followed
the change in status from inpatient to outpatient, as required to qualify for an appeal. As a result, 15,655 MCSN notices likely
overstates the number of beneficiaries eligible for an appeal.


https://www.bls.gov/oes/2022/may/oes_nat.htm

estimate is same as that for our Important Message from Medicare (CMS-10065/10066; OMB
0938-1019), which the proposed MCSN notice is modeled after.

In aggregate, we estimate an annual hospital burden of 2,610 hours (15,655 notices x 0.1667
hr/notice) at a cost of $207,652 (2,610 hr x $79.56/hr).

Burden Summary

Proposed Annual Requirements And Burden Estimates

Regulation
Section(s) Under Labor Cost | Total Cost
Title 42 of the | Respondent s Total Time per Total Time | ($/hour) )
CFR Response s |Response (hours)|  (hours)
6,162 15,655 0.1667 (10 2,610 85.60 207,652
$ 405.1210 hospitals min)

Collection of Information Instruments and Instruction/Guidance Documents
Medicare Change of Status Notice (MCSN)

Notice Instructions: Medicare Change of Status Notice (MCSN)

13. Capital Costs

There are no capital costs associated with this collection.

14. Cost to the Federal Government

The cost to the Federal government is on a triennial basis and is associated with the preparation
and release of the MCSN and includes the time it takes the employee to complete the PRA
process, another employee to create a translated version, and posting the documents to CMS.gov.

The analysis and preparation of the PRA package and the subsequent release of documents is
performed by CMS employees. The average salary of the employees who would be completing
this task, which includes the locality pay adjustment for the area of Washington-Baltimore-
Arlington, is listed in the table below. See OPM 2023 General Schedule (GS) Locality Pay
Tables, https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-
tables/pdf/2023/DCB.pdf. We estimate that on average it takes a CMS employee 24 hours to
perform these activities and the triennial cost to the Federal government to be $1,392.00.

[Employee Hourly Wage Time (Hours) Triennial Cost to Government
GS-13, step 5 $58.00/hr 24 $1,392.00
TOTAL: $1,392.00

15. Program or Burden Changes



https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2023/DCB.pdf
https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salary-tables/pdf/2023/DCB.pdf

This is a new collection.

16. Publication and Tabulation Dates

CMS does not intend to publish data related to the notices.

17. Expiration Date

CMS will display the expiration date and OMB control number at the bottom of all forms and
instructions.

18. Certification Statement

There are no exceptions to the certification statement.
B. Collection of Information Employing Statistical Methods

The use of statistical methods does not apply for purposes of this form.
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