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CENTERS FOR MEDICARE & MEDICAID SERVICES 

Order of the Administrator 
In the case of: 

ALLINA II-TYPE 

DSH ADJUSTMENT CASES 

LEAD CASE: Albert Einstein 

Healthcare Network, et al., v. Becerra, 

Plaintiff 

vs. Misc. Action No. 19-0190(ABJ) (D.D.C.) 

Xavier Becerra, SECRETARY of 

Health and Human Services, 

Defendant 

The consolidated matter in In Re: Allina II-Type DSH Adjustment Cases, Misc. Action No. 19- 0190 

(ABJ) (D.D.C.), involves a large number of lawsuits challenging Medicare payments made to 

hospitals by the Secretary of Health and Human Services (“Secretary”) covering fiscal years (FYs) 

before 2014.  The lawsuits were filed by hospitals across the country challenging how the Secretary 

treated patient days attributable to patients enrolled in Medicare Part C when calculating the 

Disproportionate Share Hospital (“DSH”) payment adjustment.  The cases were stayed pending a 

ruling by the Supreme Court in Azar v. Allina Health Services, 139 S. Ct. 1804 (2019) (“Allina II”), 

and following the issuance of that ruling, the Secretary filed motions to consolidate these cases. After 

most of the cases were consolidated, the Secretary filed a motion for voluntary remand of the 

consolidated cases, some in whole, others in part. 

By orders dated January 19, 2021, and March 21, 2021, the United States District Court for the 

District of Columbia remanded many of these cases to the Secretary.  The cases in these judicial 

orders were the subject of an order of the Administrator dated June 16, 2023. 

The court has continued to consolidate other DSH Part C days lawsuits into In Re: Allina II-Type 

DSH Adjustment Cases and has since remanded other additional cases, in whole or in part, to the 

Secretary. Other courts have also remanded cases, in whole or part, to the Secretary. 

Accordingly, the Administrator, in this Remand Order, addresses the cases consolidated under In Re: Allina 

II-Type DSH Adjustment cases, Misc Acton No. 19-0190(ABJ)(D.D.C.), dated as follows and the respective

civil action(s) and PRRB Cases for each Order:
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Minute Order dated 08/05/2022 

Essentia Health Virginia, LLC v. Becerra, 22-cv-2161 (PRRB Case No. 17-1515GC): Count 

I (Remanded pursuant to the parties’ agreement in the 08/01/2022 Joint Report and the 

01/19/2021 Order); 

Minute Order dated 10/20/2022 

Palomar Medical Center Escondido v. Becerra, 22-cv-2954 (PRRB Case Nos. 11-0422GC, 

15-0461GC, 15-2581GC, 17-1337GC, 17-1248GC, 17-1250GC, 17-1306GC, 17-1308GC,

18-1000GC, 18-1002GC, & 19-2747GC):  Count I (Remanded pursuant to the parties’

agreement in the 10/03/2022 Joint Report and the 01/19/2021 Order and the 08/30/2021

Order);

Minute Order dated 05/02/2023 

Galen of Florida, Inc. v. Becerra, 23-cv-0965 (PRRB Case Nos. 16-0557GC & 16-0733GC): 

Count I (Remanded pursuant to the parties’ agreement in the 05/01/2023 Joint Report and the 

01/19/2021 Order and the 08/30/2021 Order); 

Order dated 06/27/2023 

1. Long Island Jewish Med. Ctr. v. Becerra, 23-cv-1452 (PRRB Case Nos. 15-1843GC & 15-

1844GC): Count I (Remanded pursuant to the 01/19/2021 order, and the claims in Count I

that also present pre-October 1, 2004 claims, are remanded pursuant the 08/30/2021 Remand

Order);

2. CHRISTUS Health v. Becerra , 23-cv-1220 (PRRB Case Nos.14-4348GC, 16-1960):  Count

I (Remanded pursuant to the 01/19/2021 Order;)

3. Bryan E. Campus v. Becerra, 23-cv-1278 (PRRB Case No. 16-1174G): Count I (Remanded

pursuant to the 01/19/2021 Order);

4. Regents of the Univ. of Cal. v. Becerra, 23-cv-1435 (PRRB Case No. 14-0753GC): Count I

(Remanded pursuant to the 01/19/2021 Order);

Minute Order dated 7/17/2023 

Alta Bates Medical Center v. Becerra, 23-cv-1602 (PRRB Nos. 15-0310GC, 15-0576GC, 15-

3406, 15-1486, 16-1298GC, 17-0434, 17-1161GC, 17-2177GC, 18-0147GC, 18-0303GC, 

18-0533G, 18-0718GC, 18-1040, & 18-1498GC): Count I (Remanded pursuant to the

01/19/2021 Order and the 08/30/2021 Order);

Minute Order dated 10/16/2023 
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Huntington Memorial Hospital v. Becerra  23-cv-2806, (PRRB Nos. 17-1275G, 17-1785GC, 

18-1805G, 19-1684G, 20-1402G, & 20-1608GC): Count I (Remanded pursuant to the parties’

agreement in the 09/29/2023 Joint Report and pursuant to the 01/19/2021 Order).

ACCORDINGLY, the Administrator ORDERS, for the cases and claims included in the above- 

referenced court orders: 

THAT, pursuant to 42 C.F.R. § 405.1877(g)(2)(ii), these cases are remanded to the 

Office of Financial Management (OFM), Centers for Medicare & Medicaid 

Services, with instructions to direct the relevant MACs to apply the final Part C 

days rule, 88 Fed. Reg. 37772 (June 9, 2023), and issue revised Notices of Program 

Reimbursement (NPRs) (or NPRs for those providers who never received an NPR 

for the cost year at issue), each of which shall set forth a DSH payment adjustment 

that accounts for Part C patient days in the calculation of the DPP in the manner set 

forth in the final Part C days rule; 

THAT, OFM will also direct each relevant MAC to use the most recent cost report 

for each remanded cost reporting year for each provider over which it is responsible 

as the basis to recalculate that year’s DSH payment adjustment under the final Part 

C days rule; 

THAT, to the extent any provider has had multiple appeals for a single cost 

reporting year remanded to recalculate the DSH payment adjustment to reflect the 

treatment of Part C days in the DPP adopted through notice-and-comment 

rulemaking, OFM will further direct the relevant MAC to issue to that provider one 

revised NPR that reflects that treatment as applied to the most recent cost report for 

that cost year; 

THAT, OFM will also direct the MAC to issue a revised NPR (or an NPR for each 

provider who never received an NPR for the cost year at issue) that reflects the 

treatment of Part C days in the DPP adopted through notice-and-comment 

rulemaking in the new final rule. Thus, even if the DSH fractions are unchanged or 

calculating the DPP under the new rule has no impact on the DSH payment 

adjustment, the fractions will be revised (to the extent there was a prior NPR issued 

for that cost year) within the meaning of 42 C.F.R. § 405.1877(g)(2)(iii)(A) because 

they will be issued pursuant to the new final rule; and 

THAT, pursuant to this remand order, the revised DSH payment adjustments 

calculated pursuant to the final rule to account for Part C patient days in the 

calculation of the DPP issued in revised NPRs will be subject to appeal, pursuant 

to 42 C.F.R. § 405.1877(g)(2)(iii)(A). 

Date: May 31, 2024 ___________________________________ 

Jonathan Blum 

Principal Deputy Administrator 

Centers for Medicare & Medicaid Services 

/s/


