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Dear Mr. Ravindran and Mr. Lamprecht:

The Provider Reimbursement Review Board (“PRRB” or Board”) reviewed the documentation in
Case No. 20-0475 in response to two jurisdictional challenges filed by the Medicare Contractor
(“MAC”). The Board’s decision is set forth below.

Background

A. Procedural History for Case No. 20-0475

On November 19 2019, LV Stabler Memorial Hospital (“Provider”) appealed an original Notice
of Program Reimbursement (“NPR”) dated May 24, 2019 for its fiscal year end (“FYE”) January
31, 2017 cost reporting period. The Provider filed an individual appeal request which contained
the following issues:

e Issue 1: Disproportionate Share Hospital (DSH) Payment Supplemental
Security Income (SSI) Percentage- Provider Specific

e Issue 2: Disproportionate Share Hospital (DSH) Payment Supplemental
Security Income (SSI) Percentage’

e Issue 3: DSH- Medicaid Eligible Days

e Issue 4: Uncompensated Care Distribution Pool?

e Issue 5: 2 Midnight Census IPPS Payment Reduction®

As the Provider is commonly owned by Quorum Health, the Provider transferred Issue 2 and 5 to
common issue related party (“CIRP”) groups for Quorum Health. On July 9, 2020, the

"' On June 18, 2020, the Provider transferred the issue to PRRB Case No. 20-1339GC.
2 0On July 9, 2020, the Provider withdrew this issue.
3 On June 18, 2020, the Provider transferred the issue to PRRB Case No. 20-1340GC.
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Provider withdrew Issue 4 addressing the Uncompensated Care Distribution Pool in the cover
letter for its Preliminary Position Paper. As a result of these transfers and withdrawal, the
remaining issues in this appeal are Issue 1 (DSH/SSI Provider Specific) and Issue 3 (DSH
Medicaid Eligible Days).

On September 23, 2020, the Medicare Contractor filed a Jurisdictional Challenge regarding
Issue 1, (DSH SSI Provider Specific) requesting that the Board dismiss this issue.* On March
2, 2023, the Medicare Contractor filed a second Jurisdictional Challenge regarding Issue 3,
Medicaid Eligible Days.

Significantly, the Provider did not respond to the MAC’s Jurisdictional Challenges. Pursuant to
Board Rule 44.4.3: “Providers must file a response within 30 days of the Medicare contractor’s
jurisdictional challenge. Failure to respond will result in the Board making a jurisdictional
determination with the information contained in the record.”

B. Description of Issue 1 in the Appeal Request and the Provider’s Participation in Case No.
20-1339GC - Quorum Health CY 2017 DSH SSI Percentage CIRP Group

In their Individual Appeal Request, the Provider summarizes its DSH Payment/SSI Percentage
(Provider Specific) issue as follows:

[TThe MAC did not determine Medicare DSH reimbursement in
accordance with the Statutory instructions at 42 U.S.C.
§1395ww(d)(5)(F)(i). Specifically, the Provider disagrees with the
MAC’s calculation of the computation of the DSH percentage set
forth at 42 C.F.R. § 412.106(b)(2)(i) of the Secretary’s Regulations.

The Provider contends that its” SSI percentage published by [CMS] was
incorrectly computed because CMS failed to include all patients that
were entitled to SSI benefits in their calculation.

The Provider contends that the SSI percentage issued by CMS is
flawed.

The Provider is seeking SSI data from CMS in order to reconcile
its records with CMS data and identify records that CMS failed to
include in their determination of the SSI percentage. The Provider
also hereby preserves its right to request under separate cover that
CMS recalculate the SSI percentage based upon the Provider’s cost
reporting period. See 42 U.S.C. 1395(d)(5)(F)().°

4 MAC’s Jurisdictional Challenge, at 2 (September 23, 2020).
5 Issue Statement at 1 (November 20, 2019).
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The Group issue Statement in Case No. 20-1339GC, to which the Provider transferred Issue No.
2, reads, in part:

Statement of the Issue:

Whether the Secretary properly calculated the Provider’s
Disproportionate Share Hospital (“DSH”)/Supplemental Security
Income (“SSI”’) percentage, and whether CMS should be required to
recalculate the SSI percentages using a denominator based solely upon
covered and paid for Medicare Part A days, or alternatively, expand
the numerator of the SSI percentage to include paid/covered/entitled as
well as unpaid/non-covered/eligible SSI days?

Statement of the L.egal Basis

The Provider(s) contend(s) that the MAC’s determination of Medicare
Reimbursement for their DSH Payments are not in accordance with the
Medicare statute at 42 U.S.C. § 1395ww (d)(5)(F)(vi)(I). The
Provider(s) further contend(s) that the SSI percentages calculated by
the Centers for Medicare and Medicaid Services (“CMS”) and used by
the MAC to settle their Cost Reports incorporates a new methodology
inconsistent with the Medicare statute.

The Providers challenge their SSI percentages based on the following
reasons:

Availability of MEDPAR and SSA records,

Paid days vs. Eligible days,

Not in agreement with provider’s records,

Fundamental problems in the SSI percentage calculation,
Covered days vs. Total days and

Failure to adhere to required notice and comment rulemaking
procedures.®

AN

On July 9, 2020, the Board received the Provider’s preliminary position paper. The following is
the Provider’s complete position on Issue 1 set forth therein:

Provider Specific
The Provider contends that its' SSI percentage published by the

Centers for Medicare and Medicaid Services ("CMS") was
incorrectly computed because CMS failed to include all patients

¢ Group Appeal Issue Statement in Case No. 20-1339GC.
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that were entitled to SSI benefits in their calculation based on the
Provider's Fiscal Year End (January 31).

The Provider contends that the SSI percentage issued by CMS and
the subsequent audit adjustment to the Provider's cost report by the
MAC are both flawed.

Similar to Loma Linda Community Hospital v. Dept of Health and
Human Services, No. CV -94-0055 (C.D. Cal. June 2, 1995), the
SSI entitlement of individuals can be ascertained from State
records. However, at this time, the Provider has been unable to
analyze the Medicare Part A data because it has not yet received
the Medicare Part A or Medicare Provider Analysis and Review
("MEDPAR"), HHS/HCFAIOIS, 09-07-009, which was published
in the Federal Register on August 18, 2000 from CMS. See 65 Fed.
Reg. 50,548 (2000). Upon release of the complete MEDPAR.
data, the Provider will seek to reconcile its' records with that of
CMS, and identify' patients believed to be entitled to both
Medicare Part A and SSI who were not included in the SSI
percentage determined by CMS based on the Federal Fiscal Year
End (September 30) when it determined the Provider's SSI. See
Baystate Medical Center v. Leavitt, 545 F. Supp. 2d 20 (D.D.C.
2008).”

The amount in controversy listed for both Issues 1 and 2 in the Provider’s individual appeal
request is $5,000.

MAC’s Contentions

Issue 1 — DSH Payment/SSI Percentage (Provider Specific)

In the MAC’s jurisdictional challenge dated September 23, 2020, the MAC contends the aspect
of Issue 1 - DSH SSI Percentage (Provider Specific) which concerns SSI data accuracy and
individuals who are eligible for SSI but did not receive SSI payment should be dismissed
because it is duplicative of Issue 2. The MAC adds that the aspect of Issue 1 which addresses
DSH SSI realignment is not an appealable issue as there has not been a final determination
regarding this issue as required by 42 C.F.R. § 405.1835, and the Provider decision to change the
DSH Medicare computation fiscal year end (“realignment”) is a Provider election. The Provider
is required to make a realignment request in writing to the intermediary and CMS in order to
receive a realigned SSI percentage. The MAC’s position is that appeal of realignment is
premature as there has not been a formal request for SSI realignment in accordance with 42
C.F.R. § 412.106(b)(3). Additionally, the Provider has not exhausted all available remedies prior

" Provider’s Preliminary Position Paper at 8-9.
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to appeal of this issue. ®
Issue 3 — DSH — Medicaid Eligible Days

The MAC has challenged jurisdiction over the DSH Medicaid Eligible Days issue in its March 2,
2023 Jurisdictional Challenge. The MAC argues that the Providers have abandoned the issue
when they failed to properly develop their arguments within their Preliminary Position paper in
accordance with Board Rule 25.° Additionally, the Providers have failed to provide a list of
additional Medicaid eligible days or any other supporting documents without explanation for
why it cannot produce those documents. '

Provider’s Response

The Provider has not filed a response to the Jurisdictional Challenge and the time for doing so has
elapsed. As previously noted, Board Rule 44.4.3 specifies: “Providers must file a response within
thirty (30) days of the Medicare contractor’s jurisdictional challenge unless the Board establishes a
shorter deadline via a Scheduling Order. A provider’s failure to respond will result in the Board
making a jurisdictional determination with the information contained in the record.”

Board Analysis and Decision

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 — 405.1840 (2018), a provider has
a right to a hearing before the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the Medicare contractor, the amount in
controversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is filed
within 180 days of the date of receipt of the final determination.

As set forth below, the Board hereby dismisses the Provider’s two (2) remaining issues.

A. Issue 1 - DSH Payment/SSI Percentage (Provider Specific)

The analysis for Issue No. 1 has two relevant aspects to consider: (1) the Provider disagreeing
with how the Medicare Contractor computed the SSI percentage that would be used to determine
the DSH percentage; and (2) the Provider preserving its right to request realignment of the SSI
percentage from the federal fiscal year to its cost reporting period.

1. First Aspect of Issue 1

The first aspect of Issue No. 1 involves the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage.

8 Jurisdictional Challenge (September 23, 2020)
% Jurisdictional Challenge (March 2, 2023) at pg. 1-4.
10 Jurisdictional Challenge at 1 (March 2, 2023) at pg. 4-7.
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This issue concerns “[w]hether the Medicare Administrative Contractor (“MAC”) used the correct
Supplemental Security Income (“SSI”) percentage in the Disproportionate Share Hospital
(“DSH”) calculation.”!! Per the appeal request, the Provider’s legal basis for its DSH/SSI
Percentage (Provider Specific) issue asserts that the Medicare Contractor “did not determine
Medicare DSH reimbursement in accordance with the Statutory instructions at 42 U.S.C.

§ 1395ww(d)(5)(F)(i).”'? The Provider argues that “the SSI percentage published by CMS [the
Centers for Medicare and Medicaid Services] was incorrectly computed . . .” and it . . . disagrees
with the [Medicare Contractor]’s calculation of the computation of the DSH percentage set forth
at 42 C.F.R. § 412.106(b)(2)(i) of the Secretary’s Regulations.”!?

The Provider’s Issue 2 for DSH/SSI Percentage (Systemic Errors) issue in group Case No. 20-
1339GC also alleges that the Medicare Contractor and CMS improperly determined the DSH SSI
Percentage, the DSH SSI Percentage is improper due to a number of factors, and the DSH payment
determination was not consistent with 42 U.S.C. § 1395ww(d)(5)(F). Thus, the Board finds that
the DSH Payment/SSI Percentage (Provider Specific) issue in Case No. 20-0475 is duplicative of
the DSH/SSI Percentage (Systemic Errors) issue in Case No. 20-1339GC. Because the issue is
duplicative, and duplicative issues appealed from the same final determination are prohibited by
PRRB Rule 4.6'*, the Board dismisses this aspect of the DSH Payment/SSI Percentage (Provider
Specific) issue.

In making this finding, the Board further notes that CMS’ regulation interpretation for the SSI
percentage is clearly not “specific” to only this provider. Rather, it applies to all SSI calculations
and, to that end, is pursuing that issue as part of the group under Case No. 20-1339GC (which it is
required to do since it is subject to the mandatory CIRP group regulation). Further, any alleged
“systemic” issues may not uniformly impact all providers but, as was the case in Baystate, may
impact the SSI percentage for each provider differently.!> The Provider is misplaced in referring
to Issue 1 as “Provider Specific” and keeping it in an individual appeal. In this respect, the
Provider has failed to sufficiently explain (or give any examples or provide evidence) how the
alleged “provider specific” errors can be distinguished from the alleged “systemic” issue rather
than being subsumed into the “systemic” issue appealed in Case No. 20-1339GC.

To this end, the Board also reviewed the Provider’s Preliminary Position Paper to see if it further
clarified Issue 1. However, it failed to provide any basis upon which to distinguish Issue 1 from
the SSI issue in Case No. 20-1339GC, but instead refers to systemic Baystate data matching
issues that are the subject of the issue in the group appeal. For example, it alleges that “SSI
entitlement of individuals can be ascertained from State records” but fails to explain how it can,
explain how that information is relevant, and whether such a review was done for purposes of the

' Individual Appeal Request, Tab 3 - Issue Statement at 1.

214

Brd

4 PRRB Rules v. 2.0 (Aug. 2018).

15 The types of systemic errors documented in Baystate did not uniformly impact the SSI calculation for all providers
but that does not make the errors any less systemic. See Baystate Medical Ctr. v. Mutual of Omaha Ins. Co., PRRB
Dec. No. 2006-D20 (Mar. 17, 20006). See also Baystate Med. Ctr. v. Leavitt, 545 F. Supp. 2d 20 (D.D.C. 2008).



Notice of Dismissal for LV Stabler Memorial Hospital
Case No. 20-0475
Page 7

year in question consistent with its obligations under Board Rule 25.2.!® Moreover, the Board
finds that the Provider’s Preliminary Position Paper failed to comply with Board Rule 25 (Aug.
29, 2018) governing the content of position papers. As explained in the Commentary to Rule
23.3 (Aug. 29, 2018), the Board requires position papers “to be fully developed and include all
available documentation necessary to provide a thorough understanding of the parties’
positions.” Here, it is clear that the Provider failed to fully develop the merits of its position on
Issue 1 of its issue and explain the nature of the any alleged “errors” and include all exhibits.

Moreover, the Provider has failed to comply with Board Rule 25.2.2 to explain why the
MEDPAR data is unavailable. In this regard, Board Rule 25.2.2 specifies:

25.2.2 Unavailable and Omitted Documents (Aug. 29, 2018)

If documents necessary to support your position are still
unavailable, identify the missing documents, explain why the
documents remain unavailable, state the efforts made to obtain the
documents, and explain when the documents will be available.
Once the documents become available, promptly forward them to
the Board and the opposing party.!”

Moreover, the Provider only cites to the 2000 Federal Register but additional issuances and
developments on the availability of data underlying the SSI fraction, such MEDPAR data, have
occurred. For example, as noted in the FY 2006 IPPS Final Rule, “[b]eginning with cost
reporting periods that include December 8, 2004 (within one year of the date of enactment of
Pub. L. 108-173), we will arrange to furnish, consistent with the Privacy Act, MedPAR LDS
data for a hospital’s patients eligible for both SSI and Medicare at the hospital’s request,
regardless of whether there is a properly pending appeal relating to DSH payments. We will make
the information available for either the Federal fiscal year or, if the hospital’s fiscal year differs
from the Federal fiscal year, for the months included in the 2 Federal fiscal years that
encompass the hospital’s cost reporting period. Under this provision, the hospital will be able
to use these data to calculate and verify its Medicare fraction, and to decide whether it prefers to
have the fraction determined on the basis of its fiscal year rather than a Federal fiscal year. The
data set made available to hospitals will be the same data set CMS uses to calculate the
Medicare fractions for the Federal fiscal year.” Further highlighting the perfunctory nature of
the briefing is the fact that providers can obtain certain data used to calculate their DSH SSI
ratios directly from the Centers for Medicare and Medicaid Services (“CMS”) and in some cases
on a self-service basis as explained on the following webpage:

16 1t is also not clear whether this is a systemic issue for CHS providers in the same state subject to the CIRP rules or
something that is provider specific because, if it was a common systemic issue, it was required to be transferred to a CIRP
group “no later than the filing of the preliminary position paper” in this case per Board Rule 12.11. The Provider fails to
comply with its obligation under 42 C.F.R. § 405.1853(b)(2)-(3) and Board Rules to fully brief the merits of its issue.

17 (Italics and underline emphasis added.)
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https://www.cms.gov/data-research/files-for-order/data-
disclosures-and-data-use-agreements-duas/disproportionate-share-
data-dsh.!®

This CMS webpage describes access to DSH data from 1998 to 2022 and instructs providers to
send a request via email to access their DSH data.”!’

Indeed, the D.C. Circuit affirmed in Advocate Christ Med. Ctr. v. Becerra, 80 F.4th 346 (D.C. Cir.
2023) that “What [MMA] section 951 cannot mean is that HHS must give hospitals data that it
never received from SSA in the first place. And SSA does not provide HHS with the specific codes
assigned to individual patients. See 75 Fed. Reg. at 50,276.” Here, the Provider does not explain
what information it needs or is waiting on or claims that it should have access to or why this is not a
common issue already covered by the CIRP group under Case No. 20-1332GC.

Accordingly, based on the record before it,*° the Board finds that the SSI Provider Specific issue
in Case No. 20-0475 and the group issue from the CHS CIRP group under Case No. 20-1339GC
are the same issue. Because the issue is duplicative, and duplicative issues appealed from the same
final determination are prohibited by Board Rule 4.6, the Board dismisses this component of the
DSH Payment/SSI Percentage (Provider Specific) issue.

2. Second Aspect of Issue 1

The second aspect of the DSH Payment/SSI Percentage (Provider Specific) issue - the Provider
preserving its right to request realignment of the SSI percentage from the federal fiscal year to its
cost reporting period—is dismissed by the Board.

Under 42 C.F.R. § 412.106(b)(3), the applicable regulation for determining a Provider’s DSH
percentage, “[i]f a hospital prefers that CMS use its cost reporting data instead of the Federal
fiscal year, it must furnish to CMS, through its intermediary, a written request . . . .” Without this
written request, the Medicare Contractor cannot issue a final determination with which the
Provider can be dissatisfied for appeal purposes. There is nothing in the record to indicate the
Medicare Contractor has made a final determination regarding DSH SSI Percentage realignment.
Therefore, the Board dismisses this aspect of the appeal.

B. Issue 3- DSH Payment — Medicaid Eligible Days

The Provider’s appeal request did not include a list of the specific additional Medicaid eligible
days that are in dispute in this appeal in either the initial appeal or the position papers.

18 Last accessed August 14, 2024.

19 Emphasis added.

20 Again, the Board notes that the Provider failed to respond to the Jurisdictional Challenge and the Board must
make its determination based on the record before it.
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With regard to the filing of an individual appeal, Board Rule 7 (Support for Appealed Final
Determination, Issue-Related Information and Claim of Dissatisfaction) (Aug. 2018) states:

No Access to Data

If the provider elects to not claim an item on the cost report
because, through no fault of its own, it did not have access to the
underlying information to determine whether it was entitled to
payment, describe the circumstances why the underlying
information was unavailable upon the filing of the cost report.

42 C.F.R. § 405.1853(b)(2)-(3) addresses the content of position papers:

(b) Position papers. . . . (2) The Board has the discretion to extend
the deadline for submitting a position paper. Each position paper
must set forth the relevant facts and arguments regarding the
Board’s jurisdiction over each remaining matter at issue in the
appeal (as described in § 405.1840 of this subpart), and the merits
of the provider’s Medicare payment claims for each remaining
issue.

(3) In the absence of a Board order or general instructions to the
contrary, any supporting exhibits regarding Board jurisdiction must
accompany the position paper. Exhibits regarding the merits of
the provider’s Medicare payment claims may be submitted in a
timeframe to be decided by the Board through a schedule
applicable to a specific case or through general instructions.?!

So, essentially, the regulations require the parties to fully brief the merits of each issue in their
position paper (including the relevant facts and legal arguments) and specify that the Board has
discretion about setting the time frame for the submission of exhibits supporting the merits of the
appeal.

Board Rule 25 (Aug. 2018) requires the Provider to file its complete, fully developed preliminary
position paper with all available documentation and gives the following instruction on the
content of position papers:

2 (Bold emphasis added.)
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Rule 25 Preliminary Position Papers?

COMMENTARY:

Under the PRRB regulations effective August 21, 2008, all
issues will have been identified within 60 days of the end of the
appeal filing period. The Board will set deadlines for the first
position paper generally at eight months after filing the appeal
request for the provider, twelve months for the Medicare
contractor, and fifteen months for the provider’s response.
Therefore, preliminary position papers are expected to present
fully developed positions of the parties and, therefore, require
analysis well in advance of the filing deadline.

25.1 Content of Position Paper Narrative

The text of the position papers must include the elements
addressed in the following sub-sections.

25.1.1 The Provider’s Position Paper

A. Identify any issues that were raised in the appeal but are
already resolved (whether by administrative resolution,
agreement to reopen, transfer, withdrawal, dismissal, etc.)
and require no further documentation to be submitted.

B. For each issue that has not been fully resolved, state the
material facts that support the provider’s claim.

C. Identify the controlling authority (e.g. statutes, regulations,
policy, or case law) supporting the provider’s position.

D. Provide a conclusion applying the material facts to the
controlling authorities.

25.2 Position Paper Exhibits
25.2.1 General

With the position papers, the parties must exchange all available
documentation as exhibits to fully support your position. . . . When
filing those exhibits in the preliminary position paper, ensure that
the documents are redacted in accordance with Rule 1.4.
Unredacted versions should be exchanged by the parties separately
from the position paper, if necessary.

22 (Underline emphasis added to these excerpts and all other emphasis in original.)
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25.2.2 Unavailable and Omitted Documents

If documents necessary to support your position are still
unavailable, identify the missing documents, explain why the
documents remain unavailable, state the efforts made to obtain the
documents, and explain when the documents will be available.
Once the documents become available, promptly forward them to
the Board and the opposing party.

25.2.3 List of Exhibits

Parties must attach a list of the exhibits exchanged with the
position paper.

25.3 Filing Requirements to the Board

Parties should file with the Board a complete preliminary position
paper with a fully developed narrative (Rule 23.1), all exhibits
(Rule 23.2), a listing of exhibits, and a statement indicating how a
good faith effort to confer was made in accordance with 42 C.F.R.
§ 405.1853. Any issue appealed, but not briefed by the Provider in
its position paper will be considered withdrawn.

COMMENTARY: Note that this is a change in previous
Board practice. Failure to file a complete preliminary
position paper with the Board will result in dismissal of
your appeal or other actions in accordance with 42 C.F.R.
§ 405.1868. (See Rule 23.4.)

The Notice of Case Acknowledgement and Critical Due Dates issued to the Provider on
December 10, 2019, included instructions on the content of the Provider’s preliminary position
paper consistent with the above Board Rules and regulations along with direction to the Provider
to refer to Board Rule 25.

Moreover, in connection with Issue 3, Medicare regulations specifically place the burden on
hospitals to provide documentation from the State to establish each Medicaid eligible day being
claimed. Specifically, when determining a hospital’s Disproportionate Share Percentage (and the
Medicaid Eligible Days which affect the percentage), 42 C.F.R. § 412.106(b)(iii) places the
burden of production on the provider, stating:

The hospital has the burden of furnishing data adequate to prove
eligibility for each Medicaid patient day claimed under this
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paragraph, and of verifying with the State that a patient was
eligible for Medicaid during each claimed patient hospital day.?’

Along the same line, 42 C.F.R. 405.1871(a)(3) makes clear that, in connection with appeals to
the Board, “the provider carrie[s the] burden of production of evidence and burden of proof by
establishing, by a preponderance of the evidence, that the provider is entitled to relief on the
merits of the matter at issue.”

Additionally, and more generally related to accounting records and reporting requirements for
providers, 42 C.F.R. § 413.24(c) describes what cost information is adequate:

Adequate cost information must be obtained from the provider’s
records to support payments made for services furnished to
beneficiaries. The requirement of adequacy of data implies that the
data be accurate and in sufficient detail to accomplish the purposes
for which it is intended.

Finally, Board Rule 41.2 permits dismissal or closure of a case on the Board’s own motion:

¢ if it has reasonable basis to believe that the issues have been
fully settled or abandoned,

e upon failure of the provider or group to comply with Board
procedures (see 42 C.F.R. § 405.1868),

¢ if the Board is unable to contact the provider or representative at
the last known address, or

¢ upon failure to appear for a scheduled hearing.

On July 9, 2020, the Provider filed its preliminary position paper in which it indicated that it the
eligibility listing was imminent by promising that the listing was being sent under separate
cover.2* Significantly, the position paper did not include the material fact of how many
Medicaid eligible days remained in dispute in this case, but rather continued to reference the
“estimated impact” included with its appeal request. The Provider’s complete briefing of this
issue in its position paper is as follows:

Calculation of Medicaid Eligible Days

Specifically, the Provider disagrees with the MAC’s calculation of
the computation of the disproportionate patient percentage set forth
at42 C.F.R. § 412.106(b)(4) of the Secretary’s regulations.

The Sixth Circuit Court of Appeals, in Jewish Hosp. Inc. v. Secretary
of Health and Human Servs., 19 F. 3d 270 (6™ Cir. 1994), held that

23 (Emphasis added.)
24 Provider’s Preliminary Position Paper at 11 (May 4, 2020).
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all patient days for which the patient was eligible for Medicaid,
regardless of whether or not those days were paid by the state,
should be included in the numerator of the Medicaid percentage
when the DSH adjustment is calculated. Similar decisions were
rendered by the Fourth, Eighth, and Ninth Circuits: Cabell
Huntington Hospital, Inc. v. Shalala, 101 F. 3d 984 (4" Cir. 1996);
Deaconess Health Services Corp. v. Shalala, 83 F. 3d 1041 (8" Cir.
1996), aff’g 912 F. Supp 478 (E.D. Mo. 1995); and Legacy Emanuel
Hospital and Health Center v. Shalala, 97 F. 3d 1261 (9™ Cir. 1996).

The Centers for Medicare and Medicaid Services (“CMS”, formerly
HCFA) acquiesced in the above decisions and issued HCFA Ruling
97-2, which in pertinent part reads as follows:

[T]he Medicare disproportionate share adjustment
under the hospital inpatient prospective payment
system will be calculated to include all inpatient
hospital days of service for patients who were
eligible on that day for medical assistance under a
state Medicaid plan in the Medicaid fraction,
whether or not the hospital received payment for
these inpatient hospital services.

Based on the Listing of Medicaid Eligible days being sent under
separate cover, the Provider contends that the total number of days
reflected in its’ 2017 cost report does not reflect an accurate number
of Medicaid eligible days, as requested by HCFA Ruling 97-2 and
the pertinent Federal Court decisions.

In its Jurisdictional Challenge, the Medicare Contractor asserts that the Provider has failed to
submit a list of additional Medicaid eligible days and neglected to include all supporting
documentation, or alternatively, state the efforts made to obtain documents which are missing
and/or remain unavailable, in accordance with Board Rule 25.2.2.

Notably, the Medicare Contractor sent two (2) separate requests for the Provider’s list of
Medicaid Eligible days (and also discussed the lack of the listing in the Medicare Contractor’s
own position paper filing). The first notice was sent to the Provider on July 28, 2021, and the final
request was sent to the Provider on January 18, 2023.

On March 2, 2023, the Medicare Contractor filed a Jurisdictional Challenge, requesting dismissal
of DSH Medicaid Eligible Days because: (1) the Provider failed to timely furnish documentation
(e.g., a listing of days with supporting documentation of Medicaid eligibility) in support of its
claim for additional Medicaid eligible days (or explain why such documentation is unavailable);
and (2) the Provider failed to furnish the list of additional Medicaid eligible days with its
preliminary position paper in violation of Board Rules 25.2.1 and 25.2.2 (or when request by the
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Medicare Contractor 3 separate times after that). The Medicare Contractor thus asserts that the
Provider has essentially abandoned the issue by failing to properly develop its arguments and to
provide supporting documents or to explain why it failed to produce those documents, as required
by the regulations and the Board Rules.?

Pursuant to Board Rule 44.3, the Provider had 30 days to respond to the Jurisdictional Challenge.
However, the Provider failed timely respond by the April 3, 20232, filing deadline (i.e., 30 days
after March 2, 2023).

The Board concurs with the Medicare Contractor that the Provider is required to identify the
material facts (i.e., the number of days at issue) and provide relevant supporting documentation to
identify and prove the specific additional Medicaid Eligible days at issue and for which it may be
entitled consistent with 42 C.F.R. § 405.1853(b)(2)-(3), Board Rule 25, and 42 C.F.R.

§ 412.106(b)(iii). Specifically, the Board finds that the Provider has failed to satisfy the
requirements of 42 C.F.R. § 412.106(b)(iii) and 405.1853(b)(2)-(3) and Board Rules 25.2.1 and
25.2.2 related to the submission of documentary evidence required to support its claims or describe
why said evidence is unavailable. The Board finds that the Provider also failed to fully develop the
merits of the Medicaid eligible days issue because the provider has failed to identify any specific
Medicaid eligible days at issue (much less any supporting documentation for those days).

Finally, pursuant to 42 C.F.R. § 412.106(b)(iii), the Provider has the burden of proof “to prove
eligibility for each Medicaid patient day claimed”?’ and, pursuant to Board Rule 25, the Provider
has the burden to present that evidence as part of its position paper filing unless it adequately
explains therein why such evidence is unavailable. As the Provider failed to identify even a
single Medicaid eligible day as being in dispute as part of the position paper filing (much less
provider the § 412.106(b)(iii) supporting documentation), notwithstanding its obligations under
42 C.F.R. §§ 412.106(b)(4)(iii) and 405.1853(b)(2)-(3) and Board Rule 25, the Board must find
that there are no such days in dispute and that the actual amount in controversy is $0.

Based on the above, the Board finds that the Provider has failed to comply with the Board’s
procedures with regard to filing its position papers and supporting documentation. Specifically, the
Board finds that the Provider has failed to satisfy the requirements of 42 C.F.R. §§ 405.1853(b)(2)-
(3) and 412.106(b)(iii) and Board Rules 25.2.1 and 25.2.2 related to identifying the days in dispute
(a material fact) and the timely submission of documentary evidence required to support its claims
or describe why said evidence is unavailable, which the Provider has failed to do.?

25 See also Board’s jurisdictional decision in Lakeland Regional Health (Case No. 13-2953, 11/20/2019), in which
the Board found a Provider essentially abandoned its appeal by filing a position paper that failed to set forth the
merits of its claim, explain why the agency’s calculation was wrong, and identifying missing documents to support
its claim and to explain why those documents remained unavailable.
26 April 2, 2023, falls on a Sunday.
7 (Emphasis added.)
28 See also Evangelical Commty Hosp. v. Becerra, No. 21-cv-01368, 2022 WL 4598546 at *5 (D.D.C. 2022):
The Board acts reasonably, and not arbitrarily and capriciously, when it applies its “claims-processing
rules faithfully to [a provider's] appeal.” Akron, 414 F. Supp. 3d at 81. The regulations require that a
RFH provide “[a]n explanation [ ]for each specific item under appeal.” 42 C.F.R. § 405.1835(b)(2).
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Based on the foregoing, the Board has dismissed the two (2) remaining issues in this case — (Issues
1 and 3). As no issues remain, the Board hereby closes Case No. 20-0475 and removes it from the

Board’s docket. Review of this determination may be available under the provisions of 42 U.S.C.
§ 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877.

Board Members Participating: For the Board:

Clayton J. Nix, Esq. 9/13/2024
Kevin D. Smith, CPA
Ratina Kelly, CPA .
Nicole E. Musgrave, Esq. X _Ratina Kelly
Shakeba DuBose, Esq. Ratina Kelly, CPA

Board Member

Signed by: Ratina S. Kelly -S

cc: Byron Lamprecht, WPS Government Health Administrators (J-5)
Wilson Leong, FSS

The Board rules further explain that “[sJome issues may have multiple components,” and that “[t]o
comply with the regulatory requirement to specifically identify the items in dispute, each contested
component must be appealed as a separate issue and described as narrowly as possible.” Board Rules
§ 8.1. The Board rules also specifically delineate how a provider should address, as here, a challenge
to a Disproportionate Share Hospital reimbursement. Board Rule 8.2 explains that an appeal
challenging a Disproportionate Share Hospital payment adjustment is a “common example” of an
appeal involving issues with “multiple components” that must be appealed as “separate issue[s] and
described as narrowly as possible.” Board Rules §§ 8.1, 8.2.



»
- ¥

SERVICY
- 5.,

DEPARTMENT OF HEALTH & HUMAN SERVICES

1 Provider Reimbursement Review Board

7500 Security Boulevard
Uy g Mail Stop: B1-01-31

Baltimore, MD 21244-1850
410-786-2671

Via Electronic Delivery

Nicholas Putnam

Strategic Reimbursement Group, LLC
360 West Butterfield Rd., Ste. 310
Elmhurst, IL 60126

RE: Notice of Dismissal
SRI Aurora 2009 Unmatched Medicaid Days CIRP Group
Case No. 15-0217GC

Dear Mr. Putnam:

The Provider Reimbursement Review Board (“Board” or “PRRB”) received the Group Appeal
Request on October 21, 2014 to establish the common issue related party (“CIRP”) group under
Case No. 15-0217GC and entitled “SRI Aurora 2009 Unmatched Medicaid Days CIRP Group.”

On November 14, 2023, the Board issued the Notice of Hearing and Critical Due Dates that set
the hearing in this case for September 17, 2024 at 9:00 am eastern time and specified that the
hearing would be conducted in person at 7111 Security Boulevard, Suite 120, Baltimore, MD
21244. This Notice warned that “Failure to appear without a finding of good cause will result in
dismissal of the case with prejudice.”

On September 17, 2024, the Provider failed to appear by 9 am eastern time for the hearing for
this case.

The Board may dismiss an appeal due to a Provider’s failure to appear for a scheduled hearing
pursuant to Board Rule 30.2 (Dec. 2023), which states that “[e]xcept for good cause beyond a
provider’s control, the Board will dismiss a case if the provider fails to appear at the hearing.”
Further, Board Rule 41.2 provides that the Board may dismiss a case on its own motion upon
failure of the provider to comply with Board procedures, citing 42 C.F.R. § 405.1868, and upon
failure to appear for a scheduled hearing. The regulation at 42 C.F.R. § 405.1868 provides, in
pertinent part:

(a) The Board has full power and authority to make rules and
establish procedures, not inconsistent with the law, regulations,
and CMS Rulings, that are necessary or appropriate to carry out the
provisions of section 1878 of the Act and of the regulations in this
subpart. The Board's powers include the authority to take
appropriate actions in response to the failure of a party to a Board
appeal to comply with Board rules and orders or for inappropriate
conduct during proceedings in the appeal.
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(b) If a provider fails to meet a filing deadline or other requirement
established by the Board in a rule or order, the Board may—

(1) Dismiss the appeal with prejudice;

(2) Issue an order requiring the provider to show cause why the
Board should not dismiss the appeal; or

(3) Take any other remedial action it considers appropriate.
The Providers in this group and their representative failed to appear at the hearing. Accordingly,
the Board hereby dismisses Case No. 15-0217GC with prejudice and removes it from the
Board’s docket.

Review of this determination may be available under the provisions of 42 U.S.C. § 139500(f)
and 42 C.F.R. §§ 405.1875 and 405.1877.

Board Members:

Clayton J. Nix, Esq.
Kevin D. Smith, CPA
Ratina Kelly, CPA
Nicole E. Musgrave, Esq.
Shakeba DuBose, Esq.
For the Board:
9/17/2024

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: PIV

cc: Wilson C. Leong, Esq. Federal Specialized Services
Pamela VanArsdale, National Government Services, Inc. (J-6)
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‘ Provider Reimbursement Review Board
: 7500 Security Boulevard
r,,lh Mail Stop: B1-01-31

Yasa Baltimore, MD 21244 1850
410-786-2671

Via Electronic Delivery

Diane Haines

Sr. Reimbursement Coordinator
Bryan Health

1600 South 48™ Street

Lincoln, NE 68506-1299

Re: Notice of Noncompliance with Mandatory Electronic Filing Requirements
Bryan Medical Center, Prov. No. 28-0003
FYE 12/31/2020
Case No. 24-2521!

Dear Ms. Haines:

On September 16, 2024, the Centers for Medicare and Medicaid Services (“CMS”) received hard-
copy correspondence from you via United States Postal Service (“USPS”) and, on September 17,
2024, CMS forwarded that correspondence to the Provider Reimbursement Review Board (“Board”).
Upon review, this hard-copy correspondence appears to be an attempt to file an appeal request with
the Board on behalf of Bryan Medical Center (the “Provider”). As set forth below, (1) all filings
must be filed electronically using the Board'’s electronic docketing system known as the Office of
Hearing Case and Document Management System (“OH-CDMS”); and (2) this requirement applies
to appeal requests unless the Board has given advance-approval of an exemption. Thus, the Board
cannot accept or docket this correspondence as a filing of an appeal request. Note that, if you
desire to pursue an appeal of the matter contained in the correspondence, then you must
electronically file an appeal request via OH CDMS using the process described below in Subsection
B of the RELEVANT REGULATIONS AND RULES.

Relevant Regulations and Rules:

A. Provider Appeal Rights

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 — 405.1840, a provider has a right to a
hearing before the Board with respect to costs claimed on a timely filed cost report if it is dissatisfied
with the final determination of the Medicare contractor, the amount in controversy is $10,000 or
more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the date of
receipt of the final determination.

! While the Board issued this correspondence under a case number, the Board has not created a case per se. Rather,
the Board’s creation of a case number was done so only to permit it to issue this correspondence via OH CDMS. As
this letter describes, the Board has not docketed or accepted the hard-copy correspondence as a filing and this letter
closes out this case number, i.e., closes out the Board’s correspondence with the Provider on its improper
submission. To the extent the Provider properly files an appeal request using OH CDMS, then OH CDMS will
automatically assign the appeal request to a different case number for that filing.
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Specifically, 42 C.F.R. § 405.1835(a)(3) indicates that, unless a provider qualifies for a good
cause extension under § 405.1836,? the Board must receive a Provider’s hearing request no later
than 180 days after the date of receipt of the final determination, with 5 days allotted for mailing
and receipt.’

Further, 42 C.F.R. § 405.1801(d) specifies the method for submissions and advises that . . . the
reviewing entity may prescribe the method(s) by which a party must make a submission, including
the requirement to use an electronic filing system for submission of documents.” Pursuant to the
authority of this regulation, the Board issued Board Rule 2.1.1 specifying that, effective November 1,
2021, all filings, including appeal requests, must be made electronically via OH CDMS.® Please
refer to Subsection B, below, discussing the process for filing electronically via OH CDMS.

Board Rules 6 and 7 address individual appeal requirements and support for the appealed final
determination, availability of issue-related information, and the basis for dissatisfaction. Specifically,
Board Rule 6.4, advises that, “[a] calculation of the amount in controversy with supporting
documentation must be provided for each issue.” Similarly, the individual filing an appeal request on
behalf of the provider must be authorized to do so and, as explained in Board Rule 5.4, a letter of
representation confirming that authorization must be included with the appeal request. Consistent with
its authority under 42 C.F.R. § 405.1835(b), the Board may dismiss appeal requests that do not meet
the minimum filing and content requirements (e.g, dismissal for failure to attach a copy of the
determination being appealed).

Finally, Board Rule 5.2 makes it clear that the Provider’s representative is responsible for being
familiar with Board Rules and Regulations, meeting the Board’s deadlines and responding to
correspondence or requests from the Board.

B. Board Rules on Mandatory Electronic Filing

Board Rule 2.1 addresses filings with the Board and specifies in 2.1.1 that, effective November
1, 2021, all filings with the Board must be made electronically via OH CDMS.® This Rule also
provides information on how representatives of parties appearing before the Board can register
as users of OH CDMS. Specifically, Board Rule 2.1 (Dec. 2023) states in pertinent part:

2 See Board Rule 2.1.4. This Rule is entitled “Extension to Filing an Appeal Under 42 C.F.R. § 405.1836 (Including
Direct Adds to a Group)” and is quoted below.

3 For purposes of filings before the Board, 42 C.F.R. § 405.1801(a) defines “date of receipt” in paragraph (1)(iii) as
follows: “The date of receipt by a party . . . involved in proceedings before a reviewing entity is presumed to be 5
days after the date of issuance of a contractor notice or a reviewing entity document. This presumption, which is
otherwise conclusive, may be overcome if it is established by a preponderance of the evidence that such materials
were actually received on a later date.”

4 The Board’s authority to mandate electronic filing is based the Final Rule published on September 18, 2020, 85
Fed. Reg. 58432, 58986 (Sept. 18, 2020) as incorporated into the regulations at 42 C.F.R. § 405.1801(d).

5 On June 16, 2021, Board Alert 21 and Board Order No. 1 were issued by the Board to give the provider community
more than 120 days’ notice of this new requirement.

6 See also Board Rule 3.1 (stating: “Effective November 1, 2021, parties must submit documents and information
electronically to the Board through OH CDMS unless an exemption granted under Rule 2.1.2 applies.”); Board Rule
2.2.1 (stating: “Pursuant to Rule 2.1.1, all submissions (e.g., appeal requests, correspondence, position papers) must
be filed electronically using OH CDMS unless an exemption granted under Rule 2.1.2 applies.”).
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2.1.1 Mandatory Electronic Filing

Effective November 1, 2021, all filings must be submitted
electronically using OH CDMS unless an exemption granted under
Rule 2.1.2 applies. OH CDMS is a web-based portal for parties to
electronically file and maintain their cases and to correspond with
the Board. Access to the system is granted to registered users, as
needed, based on their roles. Access to specific cases is limited to the
parties of each case, including party representatives.

Individuals registering for access to OH CDMS should allow for up to
ten (10) days to complete registration as it is a multi-step process to
obtain secure access to the web-based portal itself and to OH CDMS.

Refer to the webpage at https://www.cms.gov/medicare/regulations-
guidance/provider-reimbursement-review-board/prrb-electronic-
filing to access links for the following:

1. The CMS Salesforce Enterprise Integration (SEI) Portal— . . . .

2. The OH CDMS External Registration Manual — . . . .

3. The OH CDMS PRRB User Manual — . . . .

.. .. For any technical system issues, please contact the OH CDMS Help
Desk at 1-833-783-8255 or email helpdesk _ohcdms(@cms.hhs.gov.

2.1.2 Exemptions to Mandatory Electronic Filing

The Board recognizes that, in limited circumstances, it may be
necessary for a party to request to file an appeal or other documents
in an existing case(s), in hard copy, outside of OH CDMS. A party
who desires an exemption to the mandatory electronic filing
requirement of Rule 2.1 must file a request as described below. An
exemption may be granted for a specified period of time or on a
permanent basis. If the Board grants a request, then the Board will
explain the scope and duration of the exemption.

A. Disability under Rule 1.6.—If filing through the electronic
appeals system cannot be completed or is materially hindered due to
a disability (see Rule 1.6), the party should contact the Board at least
ten (10) days prior to the filing deadline.

B. Extraordinary Circumstances.—A party may file in hard copy a
request for an exemption due to extraordinary circumstances. Except
in cases of impossibility, the request must be filed in hard copy and
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received by the Board at least ten (10) days prior to any filing
deadline(s) impacted by the extraordinary circumstances. Please
contact the Board at 410-786-2671 and PRRB@cms.hhs.gov for
additional information if the request is time sensitive.

koksk ok

2.1.4 Extension to Filing an Appeal Under 42 C.F.R. § 405.1836
(Including Direct Adds to a Group)

The Board has limited authority under 42 C.F.R. § 405.1836 to
extend the deadline for filing an appeal (including a direct add to a
group appeal). Specifically, this regulation states that “[t]he Board
may find good cause to extend the time limit only if the provider
demonstrates in writing it could not be expected to file timely due to
extraordinary circumstances beyond its control (such as a natural or
other catastrophe, fire, or strike), and the provider’s written request
for an extension is received by the Board within a reasonable time
(as determined by the Board under the circumstances) . ...”
Accordingly, the case representative must file the request for
extension electronically and provide any relevant information and
documents “demonstrat[ing] . . . [the provider] could not be expected
to file timely due to extraordinary circumstances beyond its control.”
Note that the term “good cause” as used elsewhere in the Rules is not
synonymous with how that term is used in 42 C.F.R. § 405.1836.”

Finally, Board Rules 2.2.2 and 3.4 make clear that the Providers’ representatives will receive
email notice of Board issuances made in OH CDMS (as well as any filings similarly made in
OH CDMS by the opposing party).

Board Determination:

The Provider sent hard-copy correspondence containing an appeal request that was received by
CMS on September 16, 2024 and forwarded to the Board on September 17, 2024 (hereinafter the
“Provider’s Hard-Copy Correspondence”). The Board notes that the Provider’s Hard-Copy
Correspondence contained a copy of the Notice of Program Reimbursement (“NPR”) dated
March 20, 2024. Thus, any appeal of this NPR must be filed within 185 days of March 20,
2024.% As the 185th day of the appeal period’ for the Provider falls on Saturday, September 21,
2024, the deadline to file an appeal becomes the following business day, which is Monday,
September 23, 2024.1°

7 (Emphasis in original.)

8 “The date of receipt [...] is presumed to be 5 days after the date of issuance of a contractor notice or a reviewing
entity document.” 42 C.F.R. § 405.1801(a) (within the definition of “Date of receipt”).

% See supra note 3 and accompanying text.

1042 C.F.R. § 405.1801(d)(3) (stating: “If the last day of the designated time period is a Saturday, a Sunday, a
Federal legal holiday (as enumerated in Rule 6(a) of the Federal Rules of Civil Procedure), or a day on which



Notice of Noncompliance with Mandatory Electronic Filing Requirements
Page 5

Upon review, the Board cannot accept or docket the Provider’s Hard-Copy Correspondence as a
filing because it was not filed electronically using OH CDMS in accordance with Board Rule 2.1.1
and the Board has not granted the Provider an exemption under Board Rule 2.1.2. Board Rule 2.1.1
went into effect on November 1, 2021, and requires that all filings must be submitted to the Board
electronically using OH CDMS unless a limited exemption is granted, in advance, under Board Rule
2.1.2. The Provider’s Hard-Copy Correspondence violates this Rule since no advance exemption
was granted. As such, the Board hereby notifies the Provider that: (1) the Provider’s Hard-Copy
Correspondence does not comply with the mandatory electronic filing requirement and, as a
consequence, was neither accepted nor docketed by the Board as a filing; and (2) no appeal or case
has been established for the Provider based on the Provider’s Hard-Copy Correspondence.'!

To the extent it seeks to timely and properly file an appeal of the March 20, 2024 NPR, the
Provider has a limited amount of time to do so. Specifically, any such appeal request must be filed
electronically no later than Monday, September 23, 2024) using OH CDMS. Please refer, above, to
Subsection B of the RELEVANT REGULATIONS AND RULES discussing the process filing electronically
using OH CDMS.

Review of this determination may be available under the provisions of 42 U.S.C. §139500(f) and 42
C.F.R. §§405.1875 and 105.1877.

Board Members: For the Board:

Clayton J. Nix, Esq.
Kevin D. Smith, CPA
Ratina Kelly, CPA

Nicole E. Musgrave, Esq. X Clayton J. Nix
Shakeba DuBose, Esq.

9/18/2024

Clayton J. Nix, Esq.
Chair
Signed by: PIV

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
Byron Lamprecht, WPS Government Health Administrators (J-5)

the reviewing entity is unable to conduct business in the usual manner, the deadline becomes the next day that is not
one of the aforementioned days.).
1 See supra note 1.
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410-786-2671

Via Electronic Delivery

James Ravindran Danelle Decker

Quality Reimbursement Services, Inc. National Government Services, Inc.

150 N. Santa Anita Avenue, Suite 570A Mailpoint INA102-AF42 P.O. Box 6474
Arcadia, CA 91006 Indianapolis, IN 46206-6474

RE: Board Jurisdictional Decision
The Stamford Hospital (Provider Number 07-0006)
FYE: 9/30/2013
Case Number: 16-1223

Dear Mr. Ravindran and Ms. Decker,

The Provider Reimbursement Review Board (“Board”) has reviewed the jurisdictional
documents in the above-reference appeal pursuant to a jurisdictional challenge filed by the
Medicare Contractor. The jurisdictional decision of the Board is set forth below.

Background:

On September 14, 2015, the Provider was issued a Notice of Program Reimbursement (“NPR”)
for fiscal year end September 30, 2013.

On March 14, 2016, Stamford filed its appeal request. The Individual Appeal Request contained
eleven (11) issues:

DSH Payment/SSI Percentage (Provider Specific)?

DSH SSI Percentage (Systemic Errors)?

DSH Payment/SSI Fraction — Medicare Managed Care Part C Days3?

DSH Payment/SSI Fraction — Dual Eligible Days*

DSH Payment/Medicaid Fraction — Medicare Managed Care Part C Days”
DSH Payment/Medicaid Fraction — Dual Eligible Days®

DSH Payment — Medicaid Eligible Days’

DSH Payment — Medicare Managed Care Part C Days®

Sl IR A i D

! This issue was dismissed in a Board Jurisdictional Decision issued November 28, 2022.
2 On November 29, 2016, this issue was transferred to Case No. 16-1141G.

3 On November 29, 2016, this issue was transferred to Case No. 16-1143G.

4 On November 29, 2016, this issue was transferred to Case No. 16-1142G.

5 On November 29, 2016, this issue was transferred to Case No. 16-1144G.

% On November 29, 2016, this issue was transferred to Case No. 16-1145G.

7 The Provider withdrew this issue on September 5, 2024.

8 On November 29, 2016, this issue was transferred to Case No. 16-1144G.
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9. DSH Payment — Dual Eligible Days®

10. DSH Payment — Medicaid Eligible Days — Connecticut State Administered General
Assistance®?

11. Intern & Resident FTE Cap (Provider Specific)

After issue dismissals, issue transfers, and issue withdrawals, Issue 11 — Intern & Resident FTE Cap
(Provider Specific) is the sole remaining issue in the appeal.

On March 17, 2016, the Board issued the Notice of Case Acknowledgement and Critical Due
Dates, providing among other things, the filing deadlines for the parties’ preliminary position
papers. The Notice referred to Board Rule 25 for preliminary position paper requirements.

On November 28, 2016, the Provider timely filed its preliminary position paper (“PPP”’) with the
Board. On March 27, 2017, the Medicare Contractor timely filed its PPP with the Board. Each
filing only represents the cover page of the preliminary position paper, the preliminary
documentation list, and a good faith effort to confer statement as that was all that was required to
be filed with the Board under the Board Rules in effect at that time. The Board Rules did however
require that the Provider send a complete copy of its PPP to the Medicare Contractor.

On December 18, 2023, the Provider timely filed its final position paper (“FPP”). The full extent
of the Provider’s briefing on Issue 11 is as follows:

The Provider contends that the MAC did not use the correct FTE
Cap in determination of Medicare General Medical Education
(GME reimbursement in accordance with the Statutory Instructions
set forth at 42 CFR 413.75 to 413.85 of the Secretary’s
Regulations.

The Provider also contends that the MAC’s use of the reduced FTE
Cap negatively affected the Provider’s FTE request per Form 5506
Application for the redistribution of FTEs. We contend our FTE
approvals may have been increased if our cap was lower prior to
our application. Therefore, the use of an incorrect FTE Cap has
negatively affected reimbursement for FYE 9/30/2013 and will
negatively affect reimbursement in subsequent years.

The Provider is seeking FTE data from CMS in order to reconcile
its records with CMS data and identify records that CMS is using
in their determination of the FTE Cap.'!

There were no exhibits related to Issue 11 filed with the Provider’s preliminary position paper or
final position paper.

® On November 29, 2016, this issue was transferred to Case No. 16-1145G.
10 On November 28, 2016, this issue was transferred to Case No. 17-0566G.
' Provider’s Final Position Paper at 9-10.
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On August 5, 2024, the Medicare Contractor filed a jurisdictional challenge over Issue 11 in the
appeal, requesting that the Board dismiss the issue. Pursuant to Board Rule 44.4.3, the Provider
had 30 days in which to file a response to the Jurisdictional Challenge. To date the Provider has
not filed a response.

Medicare Contractor’s Jurisdictional Challenge

The Medicare Contractor begins by stating that “[t]he Provider did not include a list of the
expected FTE count to be included in the calculation of its GME reimbursement. The Provider
indicates it is seeking FTE data from CMS to reconcile its records with CMS data and identify
records that CMS used to determine the Provider’s FTE Cap.”!?

The Medicare Contractor contends that:

the Provider failed to file a complete preliminary position paper for the
Intern and Resident FTE Cap issue. Pursuant to Board Rule 25.3, parties
must file a complete preliminary position paper with a fully developed
narrative, all exhibits, a listing of exhibits, and a statement indicating how
a good faith effort to confer was made in accordance with 42 C.F.R. §
405.1853. The Board also added commentary to its rules stating that
failure to file a complete preliminary position paper with the Board will
result in dismissal of the appeal or other actions.

The [Medicare Contractor] contends that the Provider was in violation of
Board Rule 25.3 when it failed to sufficiently develop and set forth the
relevant facts and arguments regarding the merits of its claim in its
preliminary and also its final position paper. Moreover, the Provider
neglected to include all supporting documentation, or alternatively, state
the efforts made to obtain documents which are missing and/or remain
unavailable, in accordance with Board Rule 25.2.2. Accordingly, the
Intern and Resident FTE Cap issue should be dismissed.

Within its final position paper, the Provider makes the broad allegation
that, “...the use of the reduced FTE Cap negatively affected the Provider’s
FTE request per Form 5506 Application for the redistribution of FTEs...”
The Provider has failed to include any evidence to establish the material
facts in this case relating to inaccuracies of the reduced FTE Cap used at
issue.

Notably, the Provider has not included a complete list demonstrating that
there was an FTE increase. The Provider has essentially abandoned the
issue by failing to properly develop its arguments and to provide

12 Medicare Contractor’s Jurisdictional Challenge at 10.
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supporting documents or to explain why it cannot produce those
documents, as required by the regulations and the Board Rules. Therefore,
the Medicare Contractor respectfully requests that the Board dismiss Issue
11.5

Provider’s Jurisdictional Response

The Board Rules require that Provider Responses to the MAC’s Jurisdictional Response must be
filed within thirty (30) days of the filing of the Jurisdictional Challenge.'* The Provider has not
filed a response to the Jurisdictional Challenge and the time for doing so has elapsed. Board
Rule 44.4.3 specifies: “Providers must file a response within thirty (30) days of the Medicare
contractor’s jurisdictional challenge unless the Board establishes a shorter deadline via a
Scheduling Order. Failure to respond will result in the Board making a jurisdictional
determination with the information contained in the record.”

Analyvsis and Recommendation

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 — 405.1840, a provider has a right
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is
$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of
the date of receipt of the final determination.

42 C.F.R. § 405.1853(b)(2)-(3) addresses the content of position papers:

(b) Position papers. . . . (2) The Board has the discretion to extend
the deadline for submitting a position paper. Each position paper
must set forth the relevant facts and arguments regarding the
Board’s jurisdiction over each remaining matter at issue in the
appeal (as described in § 405.1840 of this subpart), and the merits
of the provider’s Medicare payment claims for each remaining
issue.

(3) In the absence of a Board order or general instructions to the
contrary, any supporting exhibits regarding Board jurisdiction must
accompany the position paper. Exhibits regarding the merits of
the provider’s Medicare payment claims may be submitted in a
timeframe to be decided by the Board through a schedule
applicable to a specific case or through general instructions.'

13 Medicare Contractor’s Jurisdictional Challenge at 11 (bold emphasis added).
14 Board Rule 44.4.3, v. 3.1 (Nov. 2021).
15 (Bold emphasis added.)
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These regulations require the parties to fully brief the merits of each issue in their position paper
(including the relevant facts and legal arguments) and specify that the Board has discretion about
setting the time frame for the submission of exhibits supporting the merits of the appeal.

The relevant Board Rules (2021, based upon the filing date of the Provider’s Final Position
Paper) state the following:

Rule 27 Final Position Papers
27.2 Content

The final position paper should address each issue remaining in
the appeal. The minimum requirements for the position paper
narrative and exhibits are the same as those outlined for
preliminary position papers at Rule 25.

% %k ok

Rule 25 Preliminary Position Papers
25.1 Content of Position Paper Narrative

The text of the position papers must include the
elements addressed in the applicable sub-section.

25.1.1 Provider’s Position Paper
The provider’s preliminary position paper must:

A. Identify any issues that were raised in the appeal but are
already resolved (whether by administrative resolution,
agreement to reopen, transfer, withdrawal, dismissal, etc.) and
require no further documentation to be submitted.

B. For each issue that has not been fully resolved,
provide a fully developed narrative that:

e States the material facts that support the
provider’s claim

e Identifies the controlling authority (e.g., statutes,
regulations, policy, or case law) supporting the
provider's position.

e Provides a conclusion applying the material facts
to the controlling authorities.

C. Comply with Rule 25.2 addressing Exhibits.

* %%
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25.2 Position Paper Exhibits
25.2.1 General

With the position papers, the parties must exchange all
available documentation as exhibits to fully support your
position. . . .

25.2.2 Unavailable and Omitted Documents

If documents necessary to support your position are still
unavailable, then provide the following information in the position

papers:
1. Identify the missing documents;
2. Explain why the documents remain unavailable;
3. State the efforts made to obtain the documents; and
4. Explain when the documents will be available.

Once the documents become available, promptly forward them to
the Board and the opposing party. . . .

The regulations at 42 C.F.R. § 405.1868 state the following:

(@ The Board has full power and authority to make rules and
establish procedures, not inconsistent with the law, regulations,
and CMS Rulings, that are necessary or appropriate to carry out the
provisions of section 1878 of the Act and of the regulations in this
subpart. The Board’s powers include the authority to take
appropriate actions in response to the failure of a party to a Board
appeal to comply with Board rules and orders or for inappropriate
conduct during proceedings in the appeal.

(b) If a provider fails to meet a filing deadline or other requirement
established by the Board in a rule or order, the Board may-

(1) Dismiss the appeal with prejudice;

(2) Issue an order requiring the provider to show cause why the
Board should not dismiss the appeal; or

(3) Take any other remedial action it considers appropriate.

Finally, Board Rule 41.2 (2021) permits dismissal or closure of a case on the Board’s own
motion:

e if it has reasonable basis to believe that the issues have been
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fully settled or abandoned,

e upon failure of the provider or group to comply with Board
procedures or filing deadlines (see 42 C.F.R. § 405.1868),

¢ if the Board is unable to contact the provider or representative at
the last known address, or

e upon failure to appear for a scheduled hearing.

On December 18, 2023, the Provider filed its final position paper. With respect to the Intern &
Resident FTE Cap (Provider Specific) issue, the Board finds that the Provider did not set forth a
fully developed narrative that states the material facts that support the provider’s claim, identifies
the controlling authority (e.g., statutes, regulations, policy, or case law) supporting the provider’s
position, or provides a conclusion applying the material facts to the controlling authorities as
required by Board Rule 27. The entire discussion of the issue is four sentences, does not quantify
the issue, or cite an application of material facts to the controlling authorities. It is unclear as to
the number of FTEs at issue. The Provider fails to support its arguments entirely.

Moreover, the Board finds that the Provider neglected to include all supporting documentation,
or alternatively, state the efforts made to obtain documents which are missing and/or remain
unavailable, in accordance with Board Rule 25.2.2. Neither of the Provider’s two exhibits relate
to the Intern & Resident FTE Cap (Provider Specific) issue.

The regulations at 42 C.F.R. § 405.1868 and Board Rule 41.2 permit dismissal or closure of a
case if the Provider fails to comply with Board procedures. Acccordingly, the Board dismisses
the Intern & Resident FTE Cap (Provider Specific) issue from the appeal.

As no issues remain in the appeal, the Board closes Case No. 16-1223 and removes it from the

Board’s docket. Review of this determination may be available under the provisions of 42 U.S.C.
§ 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877.

Board Members Participating: For the Board:

Kevin D. Smith, CPA 9/20/2024
Ratina Kelly, CPA

Nicole E. Musgrave, Esq. X ' .
Shakeba DuBose, Esq. Kevin D. Smith, CPA

Kevin D. Smith, CPA
Board Member
Signed by: Kevin D. Smith -A

cc: Wilson C. Leong, Esq., Federal Specialized Services
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RE: Notice of Dismissal - SSI Percentage (Provider Specific) Issue
Barnes Jewish Hospital (Prov. No. 26-0032)
FYE 12/31/2018
Case No. 23-0664

Dear Mr. Kramer and Mr. Lamprecht:

The Provider Reimbursement Review Board (“Board”) has reviewed the documentation in the
above referenced appeal. The decision of the Board is set forth below.

Background

A. Procedural History for Case No. 23-0664

On August 11, 2022, the Provider was issued a Notice of Program Reimbursement (“NPR”) for
fiscal year end December 31, 2018.

On January 26, 2023, the Board received the Provider’s individual appeal request. The initial
Individual Appeal Request contained two (2) issues:

1. DSH SSI Percentage (Provider Specific)
2. DSH Medicaid Eligible Days'

On January 30, 2023, the Board issued the Notice of Case Acknowledgement and Critical Due
Dates, providing among other things, the filing deadlines for the parties’ preliminary position
papers. This Notice also gave the following instructions to the Provider regarding the content of
its preliminary position paper:

Provider’s Preliminary Position Paper — For each issue, the position
paper must state the material facts that support the appealed claim,
identify the controlling authority (e.g., statutes, regulations, policy,
or case law), and provide arguments applying the material facts to
the controlling authorities. This filing must include any exhibits the

! The Provider withdrew this issue on September 21, 2023.
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Provider will use to support its position and a statement indicating
how a good faith effort to confer was made in accordance with 42
C.F.R. § 405.1853. See Board Rule 25.2

On September 22, 2023, the Provider filed its Preliminary Position Paper.

On January 2, 2024, the Medicare Contractor filed a Jurisdictional Challenge® over Issue 1:
DSH SSI Percentage (Provider Specific).

On January 12, 2024, the Medicare Contractor filed its preliminary position paper.

A. Description of Issue 1 in the Appeal Request and the Provider’s Participation in Case
No. 23-0186GC — BJC Healthcare CY 2018 DSH SSI Unduly Narrow Definition of
SS1 Entitlement CIRP Group

In their Individual Appeal Request, the Provider summarizes its DSH Payment/SSI Percentage
(Provider Specific) issue as follows:

The Provider contends that its’ SSI percentage published by [CMS] was
incorrectly computed because CMS failed to include all patients that
were entitled to SSI benefits in their calculation.

The Provider contends that the SSI percentage issued by CMS is
flawed.

The Provider is seeking SSI data from CMS in order to reconcile
its records with CMS data and identify records that CMS failed to
include in their determination of the SSI percentage. The Provider
also hereby preserves its right to request under separate cover that
CMS recalculate the SSI percentage based upon the Provider’s cost
reporting period. See 42 U.S.C. 1395(d)(5)(F)(1).

The Provider also contends that CMS inconsistently interprets the
term “entitled” as it is used in the statute. CMS requires SSI
payment for days to be counted in the numerator but does not

2 (Emphasis added.)

3 Jurisdictional Challenges are not limited to jurisdiction per se as exemplified by 42 C.F.R. § 405.1840(a), (b). The
Board notes that 42 C.F.R. § 405.1840 is entitled “Board Jurisdiction” but it also addresses certain claims-filing
requirements such as timelines or filing deadlines. Whether an appeal request is timely filed with the Board is not a
jurisdictional requirement per se, but rather it is a claims-filing requirement as the Supreme Court made clear in Sebelius
v. Auburn Reg. Med. Ctr., 568 U.S. 145 (2013) (“Auburn’). Unfortunately, following the issuance of Auburn, the
Secretary has not yet updated § 405.1840 to reflect the clarification made by the Supreme Court in Auburn that
distinguishes between the claims-filing requirements for a Board hearing request versus jurisdictional requirements for a
Board hearing. See also Board Rule 4.1 (“The Board will dismiss appeals that fail to meet the timely filing requirements
and/or jurisdictional requirements.”); 42 C.F.R. § 405.1835(b) (addressing certain other claims-filing requirements).
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require Medicare Part A payment for days to be counted in the
denominator. CMS interprets the term “entitled” broadly as it
applies to the denominator by including patient days of individuals
that are in some sense “eligible” for Medicare Part A (i.e.
Medicare Part C, Medicare Secondary Payer and Exhausted days
of care) as Medicare Part A days, yet refuses to include patient
days associated with individuals that were “eligible” for SSI but
did not receive an SSI payment.*

The group issue statement in Case No. 23-0186GC, BJC Healthcare CY 2018 DSH SSI Unduly
Narrow Definition of SSI Entitlement CIRP Group, to which the Provider is a participant, states:

Statement of the Issue:

The provider protests CMS’s policy of excluding unpaid SSI days
from the numerator of the Medicare fraction. Despite CMS’s
seemingly contrary policy of treating unpaid Part A days as days
entitled to benefits under Part A, CMS requires that a beneficiary
be paid SSI benefits (or “covered” by SSI) during the period of his
or her hospital stay in order for such days to be considered
“entitled to supplemental security income benefits” and included in
the numerator of the SSI fraction.

CMS does not include days in the numerator of the SSI fraction
when individuals were eligible for SSI but did not receive a SSI
Payment during their hospitalization for such reasons as failure of
the beneficiary to have a valid address, representative payee
problems, Medicaid paying for more than 50 percent of the cost of
care in a medical facility, or the period of hospitalization is during
the first month of eligibility before a cash payment is made. None
of these reasons affected the patient’s indigency.

CMS’s policy of applying different interpretations to the same
term, “entitled,” used in the same sentence of the statute is the
epitome of arbitrary and capricious agency action and must be
reversed....."

On September 22, 2023, the Board received the Provider’s preliminary position paper in 23-
0664. The following is the Provider’s complete position on Issue 1 set forth therein:

Provider Specific

4 Issue Statement at 1 (Jan. 26, 2023).
5 Group Appeal Issue Statement in Case No. 23-0186GC.
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The Provider contends that its SSI percentage published by the
Centers for Medicare and Medicaid Services ("CMS") was
incorrectly computed because CMS failed to include all patients
that were entitled to SSI benefits in the Provider's DSH calculation.

The Provider is seeking a full and complete set of the Medicare
Part A or Medicare Provider Analysis and Review ("MEDPAR")
database, in order to reconcile its records with CMS data and
identify records that CMS failed to include in their determination
of the SSI percentage. See 65 Fed. Reg. 50,548 (2000). Although
some MEDPAR data is now routinely made available to the
provider community, what is provided lacks all data records
necessary to fully identify all patients properly includable in the
SSI fraction. The Provider believes that upon completion of this
review it will be entitled to a correction of these errors of omission
to its' SSI percentage based on CMS's admission in Baystate
Medical Center v. Leavitt, 545 F. Supp. 2d 20 (D.D.C. 2008) that
errors occurred that did not account for all patient days in the
Medicare fraction. The hereby incorporates 8 all of the arguments
presented before the United States Court of Appeals for the District
of Columbia in the case of Advocate Christ Medical Center, et al, v
Xavier Becerra (Appellants’ reply brief included as Exhibit P-3).°

MAC’s Contentions

Issue 1 — DSH Payment/SSI Percentage (Provider Specific)

The MAC argues that the Board lacks jurisdiction over the DSH — SSI Percentage (Provider
Specific) issue. Issue 1 has three components: 1) SSI data accuracy; 2) realignment; and 3)
individuals who are eligible for SSI but did not receive SSI payment. The MAC contends that the
first sub-issue should be dismissed because they are duplicative of Case No. 23-0186GC. The
portion related to SSI realignment should be dismissed because there was no final determination
over SSI realignment and the appeal is premature as the Provider has not exhausted all available
remedies.’

Provider’s Jurisdictional Response

The Board Rules require that Provider Responses to the MAC’s Jurisdictional Response must be
filed within thirty (30) days of the filing of the Jurisdictional Challenge.® The Provider has not
filed a response to the Jurisdictional Challenge and the time for doing so has elapsed. Board
Rule 44.4.3 specifies: “Providers must file a response within thirty (30) days of the Medicare

¢ Provider’s Preliminary Position Paper at 7-8 (Sept. 22, 2023).
" Medicare Contractor’s Jurisdictional Challenge at 2 (Jan. 2, 2024).
8 Board Rule 44.4.3, v. 3.2 (Dec. 2023).
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contractor’s jurisdictional challenge unless the Board establishes a shorter deadline via a
Scheduling Order. Failure to respond will result in the Board making a jurisdictional
determination with the information contained in the record.”

Board Analysis and Decision:

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 — 405.1840 (2018), a provider has
a right to a hearing before the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the Medicare contractor, the amount in
controversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is filed
within 180 days of the date of receipt of the final determination.

As set forth below, the Board hereby dismisses the Provider’s remaining issue.
A. DSH Payment/SSI Percentage (Provider Specific)

The analysis for Issue No. 1 has two relevant aspects to consider: (1) the Provider disagreeing
with how the Medicare Contractor computed the SSI percentage that would be used to determine
the DSH percentage; and (2) the Provider preserving its right to request realignment of the SSI
percentage from the federal fiscal year to its cost reporting period.

1. First Aspect of Issue 1

The first aspect of Issue No. 1—the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage—is duplicative
of the issue that was appealed in Case No. 23-0186GC.

The DSH — SSI Percentage (Provider Specific) issue in the present appeal concerns “[w]hether
the Medicare Administrative Contractor (“MAC”) used the correct Supplemental Security Income
(“SSI”) percentage in the Disproportionate Share Hospital (“DSH”) calculation.” Per the appeal
request, the Provider’s legal basis for its DSH Payment/SSI Percentage (Provider Specific) issue
asserts that the Medicare Contractor “did not determine Medicare DSH reimbursement in
accordance with the Statutory instructions at 42 U.S.C. § 1395ww(d)(5)(F)(i).”'° The Provider
argues in its issue statement, which was included in the appeal request, that it “disagrees with the
MAC’s calculation of the computation of the DSH percentage set forth at 42 C.F.R.

§ 412.106(b)(2)(i) of the Secretary’s Regulations.”!!

The Provider’s issue in group Case No. 23-0186GC also alleges that the Medicare Contractor and
CMS improperly determined the DSH SSI Percentage, the DSH SSI Percentage is improper due to
a number of factors, and the DSH payment determination was not consistent with 42 U.S.C. §
1395ww(d)(5)(F). Thus, the Board finds that the DSH Payment/SSI Percentage (Provider

? Issue Statement at 1.
1074
n7q



Notice of Dismissal for Barnes Jewish Hospital
Case No. 23-0664
Page 6

Specific) issue in Case No. 23-0664 is duplicative of the DSH SSI Unduly Narrow Definition of
SSI Entitlement Group issue in Case No. 23-0186GC. Because the issue is duplicative, and
duplicative issues appealed from the same final determination are prohibited by PRRB Rule 4.6'2,
the Board dismisses this aspect of the DSH Payment/SSI Percentage (Provider Specific) issue.

The Board has previously noted that CMS’ regulation interpretation for the SSI percentage is
clearly not “specific” to only this provider. Rather, it applies to all SSI calculations and the
Provider has failed to explain how this argument is specific to this provider. Further, any alleged
“systemic” issues may not uniformly impact all providers but, as was the case in Baystate, may
impact the SSI percentage for each provider differently.!*> The Provider’s reliance upon referring
to Issue 1 as “Provider Specific” and keeping it in an individual appeal is misplaced. In this
respect, the Provider has failed to sufficiently explain (or give any examples or provide evidence)
how the alleged “provider specific” errors are specific to this provider.

To this end, the Board also reviewed the Provider’s Preliminary Position Paper to see if it further
clarified Issue 1. However, it failed to provide any basis upon which to distinguish Issue 1 from
the SSI issue in Case No. 23-0186GC, but instead refers to systemic Baystate data matching
issues and a failure to include all patients that were entitled to SSI benefits. Moreover, the Board
finds that the Provider’s Preliminary Position Paper failed to comply with Board Rule 25 (Nov.
1, 2021) governing the content of position papers. As explained in the Commentary to Rule 23.3
(Nov. 1, 2021), the Board requires position papers “to be fully developed and include all
available documentation necessary to provide a thorough understanding of the parties’
positions.” Here, it is clear that the Provider failed to fu/ly develop the merits of its position on
Issue 1 of its issue and explain the nature of the any alleged “errors” and include all/ exhibits.

Moreover, the Provider has failed to comply with Board Rule 25.2.2 to explain why the
MEDPAR data is unavailable. In this regard, Board Rule 25.2.2 specifies:

25.