Submitter : jennifer lange
Organization:  Department of Children and Families
Category : State Government

Issue Areas/Comments
GENERAL
GENERAL

Scc attached

CMS-6026-1FC-1-Attach-1.DOC

CMS-6026-1FC-1

Page 1 of |

Date: 10/24/2005

October 25 2005 09:06 AM




Comments from Florida’s Department of Children and Families
Federal Register volume 70, number 192 published October 5, 2005
Interim Final Rule
Medicaid Program and State Children's Health Insurance Program (SCHIP)
Payment Error Rate Measurement

No objection to the plan to address improper payments attributed to eligibility
determination at a later date, or to using contractors to conduct the evaluation.

Support the concept of a workgroup to consider the best approach to eligibility
reviews under the IPIA (Improper Payments Information Act of 2002).

Concern expressed about the lack of an administrative period to allow for report
of changes in beneficiary status. Measuring eligibility solely on the date of
service is inconsistent with policy at 42CFR 431.211 which provides 10 day
notice prior to ending Medicaid eligibility for an individual. It is also inconsistent
with quality control policies in other programs.

Concern expressed for conducting the Medicaid and SCHIP reviews
independently. Recommend that this issue be considered by the workgroup that
is convened to consider the best approach to measuring improper payments. In
Florida, and presumably in other states, families applying for SCHIP are first
reviewed to determine if they are Medicaid eligible. If they are eligible for
Medicaid, they do not have the choice to be enrolled in SCHIP. Because the
income limits are higher in SCHIP than Medicaid, it is not uncommon for children
to lose Medicaid eligibility, while still meeting the criteria for SCHIP. Pursuing
repayment of Medicaid overpayments in this situation seems counterproductive,
especially for families who applied using only an SCHIP application. Further for
purposes of estimating improper Medicaid and SCHIP payments, it would seem
reasonable to offset overpayments in one program with underpayments in the
other.
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The Commonwealth would not object to having the same rules apply to Puerto Rico if the Commonwealth had the
same access to technology funding as the states do for their Medicaid programs. The lack of access to technology
support puts financial strain on the Commonwealth and is a poor fiscal decision by the Federal government. Puerto
Rico would encourage the Department to first seek support for PR have comparable access to technology funding so
that PR is in a stronger position to meet error rate requirements. However, requiring PR to meet error rate standards
without comparable access to technology support is a serious challenge. So far, unfunded mandates represent to the
Commonwealth of Puerto Rico potential issues that evolve into legal actions and fiscal consequences to the territory
government.
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Office of Vermont Health Access Agency of Human Services
312 Hurricane Lane, Suite 201 [Phone] 802-879-5900

Williston, VT 05495-2086

www.ovha.state.vt.us

November 3, 2005

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attn: CMS-6026-1FC

PO Box 8012

Baltimore, MD 21244-8012

The State of Vermont, Agency of Human Services, Office of Vermont Health Access (State Medicaid
Agency) respectfully submits the following comments regarding Department of Health and Human
Services (DHHS), Centers for Medicare and Medicaid Services (CMS), 42 Code of Federal Regulations
(CFR) Parts 431 and 457 [CMS-6026-IFC], Medicaid Program and State Children’s Health Insurance
Program (SCHIP), Payment Error Rate Measurement (PERM), Federal Register, October 5, 2005.

We would like to emphasize that:

e The Improper Payments Information Act of 2002 requires federal agencies to conduct the PERM
review; a federal directive to federal agencies. Nowhere in the law is there any indication that the
burden of this review is to be passed on to the states. States should not be required to support an
unfunded mandate that is clearly the responsibility of a federal agency. If CMS proceeds with
requiring states to participate in this process, all incurred costs (federal and state) should be borne
100% by the federal government.

¢ Denied claims should be removed from the universe of claims to be sampled. Federal funds are
clearly not used to pay denied claims, and therefore we believe that denied claims should be removed
from the sampling universe. If denied claims are not removed from the universe of claims to be
sampled, then a complete and clear definition of “denied” claims should be presented for states to
review and comment on.

e Projected administrative and cost burden estimates are still insufficient, particularly during the startup
of a complicated program with many variables and state-to-state variation. States with prior Payment
Accuracy Measurement (PAM) Pilot experience report that substantial staff time is required to
perform initial and follow-up training for the federal contractor on state policies and to stay in
continuous communication with them on a variety of day-to-day matters. Considerable criticism
could be avoided by ensuring that states have the staff and financial resources to adequately support
the federal contractor.

e A joint federal/state partnership should be implemented where the federal contractor is instructed to
collaborate with states to ensure that they have a thorough, working knowledge of individual state
programs and understands the complexities of each Medicaid program.

e Instead of selecting 18 states for the first year, we would recommend that a maximum of five states be
selected for the first year due to the sheer magnitude of the reviews, extensive learning curve and
rigid time constraint that the federal contractor is likely to encounter.



e We want the results to be a true reflection of how accurately Medicaid programs provide their
services. States have a higher vested interest in the outcomes of the reviews then the federal
contractor. We are concemned about the level of effort (i.e. requesting documentation only to
prescribed limits) that the federal contractor will expend in accomplishing their tasks. We do not
foresee the federal contractor being able to practice an acceptable level of diligence without a
significant contribution from the state.

PERM imposes a significant burden on the State of Vermont:

* Selected states will be required to submit to the federal contractor annual Medicaid and/or SCHIP
expenditures and quarterly stratified claims data. Stratification of quarterly claims data by individual
states is an added burden on the State of Vermont, and could result in errors and inconsistencies
between state PERM estimates. We recommend that the federal contractor conduct the quarterly
claims stratification to ensure consistency across states and from quarter to quarter.

»  We recommend that CMS enter into a dialogue with states to identify the components of a model
corrective action plan before the PERM information collection process begins. We recommend that
CMS establish a steering committee or other advisory group that includes state representatives to help
ensure that the federal contractor consider all the logistical supports and address potential data
collection issues before beginning onsite and interactive work (i.e., collecting medical review
policies, manuals, and system documentation). For states with fiscal agents, obtaining systems
documentation is likely to require assistance from fiscal agent staff which may involve contracting
changes or unanticipated additional support expenses. If state representatives have the opportunity to
participate through an advisory or other steering committee, states might be able to assist in reducing
the extensive learning curve facing the federal contractor and also reduce demands on state staff to
support the federal contractor.

Much more information must be gathered for an adequate error determination than contemplated,
including case histories going back a number of years. It would add substantially to state staff
burdens if the federal contractor requested a download of Medicaid Management Information System
(MMIS) files. These burdens are also likely to vary from state to state depending upon the
capabilities of their MMIS systems. One approach to minimizing the data collection burden may be
to utilize one-year-old data by extracting MSIS data that the federal government already collects.

In addition, the federal contractor will likely need more information from the states than specified in
the interim rule. To review and assess payment error accuracy, the federal contractor will need
adjudicated claims data and medical policies, as well as a number of dynamic reference
files/subsystems (e.g., third party liability, prior authorization, utilization history, processing edits,
and pricing data to conduct claims audits). Providing these additional files and subsystem
information to federal contractor will require staff time, effort, and management oversight
unaccounted for in the interim rule’s burden estimate.

*  Providers historically are very guarded about the confidentiality of their files, and can be expected to
provide a challenging environment to the federal contractor requesting records. Many state programs
routinely request records multiple times and still must resort to creative tactics (e.g., having fiscal
intermediaries assist in getting complete records). We recommend that CMS implement incentives in
the federal contractor’s scope of work to ensure they have thorough data collection protocols for
identifying providers and obtaining complete documentation. We are concerned that if the federal
contractor is less persistent in obtaining provider records than states, states’ PERM rates could
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unintentionally be inflated. We recommend that CMS collaborate with states to develop model
letters, other processes, and guidance to ensure provider cooperation.

In closing, we appreciate the opportunity to comment and hope that the issues and recommendations we
have outlined in this letter will be considered.

Sincerely,

Joshua Slen
Director
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_Ore On Department of Human Services
Children, Adults & Families

~ Theodore R. Kulongoski, Governor Quallty Control Unit
PO Box 14070

Salem, OR 97309

503-378-6826

Fax 503-378-8645
TTY 503-945-5896

November 3, 2005

Department of Health and Human Services
Centers for Medicare and Medicaid
RE: CMS-6026-1PC

Listed below are Oregon’s Comments on PERM Regulations:

1.

The burden estimate to States is not realistic. The amount of State time and resources that these
reviews will require has been underestimated. Many States that have been participating in pilot
PERM processes strongly state that a higher estimate is necessary.

Recommend that there be one main contractor; currently, there are 3. Concerns include: 1)
Contractors will need to learn States policies, as well as their waivers; this would mean we would
have to educate each one of them. 2) The potential issues from separate contractors not sharing
data and communicating effectively to complete the reviews.

Request advance notification of the list of claims pulled for review. This will allow the States

to begin to work with the providers. Advance notice would also be helpful if a provider that is
under fraud investigation is on the list. Although there is discussion about whether or not those
claims should be dropped from the review, this could skew the results if we always dropped these
types of claims.

Clarification is needed on the State’s appeal rights. If the provider is required to file the appeal and
it is a low amount, they may not feel it is worth an appeal, but the error affects our error rate.

Clarification is needed on how the contractor will handle the non-receipt of documentation (from
providers). Will this be considered an error? What attempts will the contractor make to get the
necessary documentation for the claim? Will States have to intervene?

Will States have enough information to know that the error was appropriate or not (or will we
receive a report with error codes)? States will need more information if CMS expects corrective
action. In addition, rules do not include provisions to allow States to validate the contractor’s
findings.

Eligibility workgroup has already been formed, yet there has been no information sent to States on
this, nor an opportunity for States to participate in the workgroup. In addition, States included in
the workgroup (ie, New Jersey) have not participated in previous PERM pilots. Will there be an
opportunity for States to submit their comments to the workgroup regarding the eligibility part of

"Assisting People to Become Independent, Healthy and Safe"”

An Equal Opportunity Employer
QC158 (6/03)
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the reviews?

Please contact Susan Becktold at the number listed below if you have any questions.
Thank you,

Susan Becktold, Manager

Quality Control Unit

Oregon Department of Human Services
503-378-6826 x 513

"Assisting People to Become Independent, Healthy and Safe”

An Equal Opportunity Employer
QC158 (6/03)
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North Carolina
Department of Health and Human Services

Division of Medical Assistance

Program Integrity
2501 Mail Service Center Raleigh, N.C. 27699-2501
Telephone: 919-647-8000 ¢  Fax: 919-715-7706
Michael F. Easley, Governor L. Allen Dobson, Jr., M.D., Assistant Secretary
Carmen Hooker Odom, Secretary for Health Policy and Medical Assistance

Carleen Massey, Interim Assistant Director
November 3, 2005

Centers for Medicare & Medicaid Services
Department of Health & Human Services
Mail Stop C4-26-05

7500 Security Boulevard

Baltimore, MD 21244-1850

ATTENTION: CMS - 6026-IFC

Re: North Carolina’s Comments: Payment Error Rate Measurement (PERM) in Medicaid and SCHIP
File Code CMS-6026-IFC

Dear Sirs,

North Carolina respectfully submits the following comments and questions regarding the Interim notice in the
October 5, 2005, Federal Register which sets forth the State requirements to provide information to the National Centers
for Medicare and Medicaid Services (“CMS™) for purposes of estimating improper payments in the Medicaid and the
State Children’s Health Insurance Programs. To carry out this work, CMS proposes to engage multiple contractors to
produce Medicaid and SCHIP error rates for selected states under the Improper Payments Information Act of 2002. Even
if CMS employs outside contractors, we believe the proposed Payment Error Rate Measurement (PERM) or Medicaid
Error Rate (MER) interim regulations will fall short of their i ntended goal and create a duplicative, expensive and
unfunded bureaucratic burden for states.

As we have stated previously, CMS details on the role of states in PERM-MER lack clarity and consistency. For
example, in the Federal Register, notice the listing of state responsibilities is different than the listing of state
responsibilities sent to State Health Officials by letter on 10/6/05. In the Federal Register the notice minimizes the role of
states when addressing the burden issue. Yet the State Health Officials letter expands the listing of support activities with
more open ended tasks that will be required of the states. Failure to address state responsibilities for assessing recipient
eligibility and managed care claims in the notice are further indications of the incomplete nature of the proposed
regulations.

As requested, our other comments, which are broken down by Federal Register heading, are as follows:

“I1. Background” Section

. Supporting references to proposed state error rate methodology and the weighted aggregation of multiple state
rates into a national error rate have not been documented by CMS in this notice beyond a passing reference in this section.
We understand from current PERM participants that the Lewin spreadsheet methodology for calculating state error rates
has been revised multiple times this year due to errors or other changes. Before any PERM-MER final regulations are
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adopted, CMS-Lewin should be required to publish any and all related statistical formulas and methodologies for state
error rate calculations review by the states.

“II Provisions of the Proposed Rule” Section

. This interim rule is incomplete in that it does not addressing either eligibility or managed care claims reviews.
CMS should refrain from publishing any final rule under PERM-MER until such time as CMS can draft the review
process, relative to these areas for the states to review. CMS should open workgroup participation on SCHIP, eligibility
or managed care to any state having an interest. Workgroup minutes should be circulated to all parties.

. We understand that CMS has already convened study groups on eligibility reviews and managed care. CMS
should share the options under consideration with the states. If the states are ultimately going to perform these tasks and
reviews, then the burden on states would be far higher than what has been estimated by this notice. Alternatively if a
contractor is going to conduct MER eligibility reviews, then this approach would also require more extensive fieldwork,
correspondence and support from the state. There are also confidentiality issues both in state law and federal law
concerning Social Security Administration and Internal Revenue Service information in the case records.

“III Analysis and Response to Public Comments on the Proposed Rule” Seetion

. Since states will have to research policies to respond to clinical or operational questions from any of the multiple
contractors, CMS should recognize that staff time (program integrity, clinical policy, fiscal, IT, etc.) will have to be
diverted from their existing duties (fraud investigations, policy formulization often in response to legislative initiatives to
reduce Medicaid costs, etc.). For example, the PI and MEQC staffs in NC target known areas of vulnerability. Diversion
of staff time could result in a decline in recoupments or fewer ineligible recipients being detected with fewer corrective
actions implemented, which could lead to unnecessary Medicaid expenditures.

. Another burden to the states involves the amount of information that must be gathered and reviewed in context for
an adequate error determination of an improper payment. Contract medical reviewers need access to recipient case
histories and provider claim patterns over a number of years to make a full and complete assessment of claims. Contextual
reviews of a recipient’s claim history is necessary to access medical history or to indicate which provider medical records
will need to be reviewed. NC will make available onsite access to the contract medical reviewers if requested.

. NC providers historically are very guarded about the confidentiality of their files and can be expected to provide a
challenging environment to any contractor requesting those records. Will the contractor cite CMS or the state’s authority
when requesting medical records? How will a contractor handle the HIPAA complaints; many of which will be directed
to state Medicaid staff?

. State programs routinely make repeated attempts to obtain the appropriate documentation from providers. Will
the national medical review contractors have equal diligence in obtaining records? How persistent and thorough will the
contractor be at locating the site where the claim’s medical record is stored? What incentive will CMS offer to
contractors to ensure both diligence and accuracy? Will the national contractor impose a fixed response deadline on the
provider (PERM Year 4)? Labeling a claim an error after the provider exceeds an arbitrarily imposed response deadline
does not make a payment improper.

. Contrary to the notice’s assertion that ongoing provider investigations are not a “relevant issue”, we believe that
ongoing investigations are highly relevant. National contractor interactions with a suspect provider have the potential for
alerting a fraudulent provider to an investigation. After a review of selected providers in the sample, states could alert the
national contractor to substitute a different claim for review. Our state Medicaid Investigation Unit (MIU) has over 175
cases under current investigation and Program Integrity is investigating another 1,000 providers. Confidentiality is a
requirement of our contract with the MIU.

. A critical omission is that there is no provision for state staff to re-review the audit findings or rebut initial error
determinations by the national contractor. Reconciling eighteen different state Medicaid program’s policies and
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procedures without error verification will raise doubts about the accuracy of any findings. States should be given the
opportunity to review and verify findings before any error rate is published for a state.

. Another potential burden to states in the notice is the requirements that states handle provider appeals. If CMS
follows the national contractor model, then national contractor should be responsible for defending their decisions related
to all provider appeals before the Hearing Office in NC. States should not have to expend time and effort to defend the
error findings of a national contractor when state staff did not participated in the reviews.

“IV Provisions of the Interim Final Rule” Section

. Use of multiple contractors as outlined in this notice is an untested, needlessly complicated approach to IPIA and
a very real coordination burden to the states. CMS and OMB should consolidate work for one lead contractor with the
other two as subcontractors. By using three contractors, CMS and OMB have placed an additional and unreasonable
burden on states to ensure timely and coordinated responses to contractor questions, requests, etc.

. The proposed random selection of states to participate in PERM on a once in three years cycle will make it
exceedingly difficult to predict what resources a given state will need to carry out this national contractor model of
PERM. As a consequence, there will be time delays while state resources are identified to support the national
contractors. If state support is not forth coming, states will be improperly blamed for not meeting CMS deadlines. Even
temporary positions are time consuming to establish at the state level. Retention of knowledgeable and experienced staff
for the PERM project will not be possible on a once every three year cycle.

. We again ask does a “one size fits all” statistical approach work across fifty different state Medicaid programs?”
This is an especially important question to pose in light of the differences between states with managed care populations
and the notice’s admission that CMS-OMB have not yet determined the best method to measure improper payments for
Medicaid and SCHIP recipients.

. Another concern is the state-specific error rate. We believe that deriving state-specific error rates goes beyond the
requirements of the Improper Payments Act of 2002 (IPIA). The fact that state-specific error rates will be derived and
then extrapolated to determine a national rate makes it much more important that states have some ability to contest the
validity of their respective error rates. Are error rates in a state with a high managed care population equivalent to a state
with predominately fee for service? How can CMS-Lewin assert that any error rate calculation in the first year is complete
without managed care claim reviews and/or eligibility reviews?

“V. Collection of Information Requirements” Section

. We have noted previously that the “Improper Payments Information Act of 2002” did not require state-level error
rates and we again question CMS’s decision to adopt a state-level error rate measurement system. North Carolina has
been measuring improper payments since 1997 in conjunction with our State Auditor with fewer staff and far less expense
than what CMS proposes in their PERM process. Our state’s MEQC program also currently determines the Medicaid
eligibility payment error rate and corrective actions. CMS has not provided any response on how these ongoing activities
would not create duplication to this state and other states.

. Does CMS propose that PERM-MER selected states establish data use agreements with each of the three national
contractors?
. CMS needs to adopt specific procedures addressing how fraudulent claims and providers under active state

investigation will be handled. National contractor should have to provide the states with a listing of sampled providers to
compare with known investigations. Lewin could over sample strata on a quarterly basis to allow for claim replacements.

. Annual and quarterly downloads of Medicaid Management Information System (MMIS) files; will require formal
change requests to the fiscal agent. To comply with minimum data sets, states will have to pay their fiscal agents for any
and all work that amends the fiscal agent’s scope of work. A contractor will also need substantially more data files from
the states than specified in the notice which will increase the burden to states. In addition to adjudicated claims data and
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medical policies, there are a number of dynamic reference files/subsystems in state systems including but not limited to
Eligibility, TPL, Prior Authorization, Utilization History, Processing Edits, and Pricing files that are essential for auditing
claims. Additional information from CMS-Lewin will be necessary on the stratification of claims, with examples, to
ensure proper inclusion of quarterly claim updates.

Data processing system manuals will be an additional cost to states. Existing IT staff is currently coping with the
transition to a new fiscal agent and may not have the extra time to interpret fields for a national contractor’s process
reviews or provide answers in a timely fashion.

. “Current provider contact information” is most likely the billing address of the provider which is not always the
same as the mailing address where recipient medical records are stored. Does CMS intend for states to track down the
recipient’s medical records (from single or multiple providers) and then provide this information to the national
contractor? How will the states know which medical records (from single or from multiple recipient providers) will be
needed for review by the national contractor?

. Re-pricing of claims determined by the national contractor to be improperly paid will require the national
contractor to copy all medical records associated with the claim review and to provide them to the states. Note that
providers in NC have a year to submit valid claims and eighteen months to adjust their claims. Can states factor in both
provider and DMA adjustments in the re-pricing of claims? How will interpretations be resolved between the national
contract reviewer and the states?

° Previous projections of the cost burden to states were underestimated. Current revised estimates of 1,630 staff
hours and $620,000 per year are still low, minimal figures. We again challenge whether the full cost, time and effort
impact on states have been accurately assessed. From other vendor contracts, states are well aware that substantial staff
time is required to support initial contractor start-up and follow-up with contractors on state policies and to stay in
continuous communication with them on a variety of day-to-day issues. This would be especially true for any contractor
unfamiliar with the state’s Medicaid rules and regulations. If CMS and OMB truly support their estimates, then CMS

should provide 100% reimbursement to states for any staff time and expense necessary to comply with forthcoming CMS

PERM-MER regulations.

. CMS should elaborate on what the Secretary will require of states in their corrective action reports. For example,
if a provider miscodes a claim or fails to adequately document a service in their medical records, what is the appropriate
corrective action expected by CMS beyond education of that provider’s staff? Will corrective actions be required for all
errors or at what percentage point or dollar threshold will corrective actions be required? Will states have the option to
disavow or appeal any national contractor findings to which they object? -

“VII. Regulatory Impact Statement” Section

° The 10/5/05 notice’s Regulatory Impact Statements and associated cost estimates are based on incomplete data,
excluding time and effort for either eligibility or managed care claim reviews. All PAM-PERM funding was based on
fixed price agreements with maximum funding levels. CMS should be required to provide full funding for its national
contractors model. CMS should require all eighteen initial FFS states to track all attendant cost for staff time and effort in
FEY 06. Final PERM regulations should not be issued until a more realistic cost baseline can be ascertained and a revised
regulatory impact assessment performed.

. CMS rationale that states will be limited to producing only “information on hand” is disingenuous. States will
incur new, additional, undocumented cost to fulfill PERM-MER requirements. At a minimum CMS should ask each state
to track all manpower, direct and indirect costs associated with the FES reviews.

We are hopeful that CMS will carefully analyze these reservations and questions before issuing any final
regulations. A summary of our recommendations are as follows:

1. We suggest that CMS delay issuing any final PERM-MER regulations until it can put forward a complete set

of regulations that addresses eligibility, managed care claims review, realistic cost assessments of the burdens to ‘

states of the untested national contractor model, and the other issues.
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2. We suggest that CMS submit the final statistical methodology for calculating individual state error rates, the
propose methodology for weighted aggregation of individual state rates and the medical review protocols to be
used by contractors when reviewing state claims to the states for their review and comments.

3. We suggest that CMS restructure vendor contracts to reward accuracy, persistence and thoroughness of claim
reviews. States should be able to verify the contractor’s findings on any error determinations.

4. We suggest that CMS instruct the statistical contractor to over sample stratified claims and permit states to
substitute claims when a state or MIU investigation is already in progress for a sampled provider.

5. We suggest that CMS reimburse the states for 100% of direct and indirect cost associated with PERM-MER.
6. We suggest that CMS employ an independent contractor to evaluate the final results, accuracy and cost
effectiveness of the PERM-MER process.

As in other Medicaid initiatives, we are continuously concerned with assuring the integrity of the Medicaid

program. However, we want to ensure that our limited state resources are directed toward this goal in the most cost-
effective and productive manner. Thank you for considering our comments. If you have any questions, please do not
hesitate to contact Carleen Massey or Chuck Brownfield at 919-647-8000.

CC:

Sincerely,

Carleen Massey
Interim Assistant Director

Mark T. Benton
Senior Deputy Director and COO

L. Allen Dobson, Jr., MD
Nancy Henley, MD
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American Public Human Services Association

November 4, 2005

Mark B. McClellan, M.D., Ph.D.
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Mail Stop: C4-26-05

Baltimore, MD 21244-1850

Attention: CMS-6026-IFC

Re: Interim Final Rule Comments—Medicaid Program and State Children’s Health
Insurance Program (SCHIP) Payment Error Rate Measurement (PERM)

Dear Dr. McClellan:

The American Public Human Services Association (APHSA) and its affiliates, the National
Association of State Medicaid Directors and the National Association for Program Information
and Performance Measurement, respectfully submit this comment letter on Medicaid and SCHIP
Payment Error Rate Measurement. APHSA is commenting on the interim final rule proposed
published in the October 5, 2005, Federal Register (70 FR 58260) for the Centers for Medicare
and Medicaid Services (CMS). APHSA submitted comments on August 15, 2005, and again on
September 26, 2005, in response to information collection notices describing CMS’ proposals to
retain a federal contractor to conduct the medical and systems review components of PERM. As
noted in this interim rule’s preamble and in this year’s two previous information collection
notices, CMS’ proposal to retain federal contractors to produce state-specific Medicaid and
SCHIP error rates arose from public comments CMS received in response to the PERM proposed
rule published on August 27, 2004, “Medicaid Program and SCHIP Payment Error Rate
Measurement” (69 FR 52620).

APHSA submitted comments on the August 2004 PERM proposed rule. In our comments,
APHSA criticized the overall PERM proposal as one that would be costly and challenging to
implement and that could yield invalid results. We also noted that the Improper Payments
Information Act of 2002 (IPIA) did not specifically require state-level error rates, and therefore
we questioned the need to implement a PERM process to produce state-level error rates.

APHSA and others suggested CMS retain a federal contractor to conduct the nationwide PERM
assessment. As we noted in our comment letter dated August 15, 2005 (CMS-10166), on CMS’
notice of proposed information collection, we appreciate CMS’ decision to accept the
recommendations of commenters and retain a federal contractor for Medicaid and SCHIP PERM.




Mark B. McClellan, M.D., Ph.D.
November 4, 2005
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However, although APHSA generally supports the federal contractor approach for Medicaid and
SCHIP PERM, we have some concerns with some components of CMS’ implementation plans
including:

» transparency and participation in the rule making process, particularly for development of the
eligibility and managed care components of PERM;

e requirements on states that exceed those described in the interim rule;

o need for a clear process to enable states to re-review PERM contractor error findings; and

e more opportunity for input in the development of and monitoring of PERM contractors’
workplans, work statements, and protocols.

As APHSA indicated in our August 15, 2005 comments, we believe that CMS’ July 22 and
August 26, 2005 announcements contain inadequate information to evaluate fully their impact on
states and soundness.

State Burden

o States selected for PERM review will be required to submit to the federal contractor annual
Medicaid and/or SCHIP expenditures and quarterly stratified claims data. In the first
information collection proposal, it was unclear that states would be required to submit
quarterly stratified claims data. Although APHSA appreciates the clarification that states will
be required to submit stratified data, this is an additional burden. Stratification of quarterly
claims data by individual states could also result in errors and inconsistencies between state
PERM estimates. APHSA encourages CMS to have the federal contractor conduct the
quarterly claims stratification to ensure consistency across states and from quarter to quarter.

e APHSA encourages CMS to enter into a dialogue with states to identify the components of
model corrective action plans so that these can be refined and agreed upon before the PERM
information collection process begins. We suggest that CMS establish a steering committee
or other advisory group that includes state representatives to help ensure that the PERM
contractors consider all the logistical issues and address potential data collection issues
before beginning their onsite and interactive work with states in collecting medical review
policies, manuals, and system documentation. For states with fiscal agents, obtaining
systems documentation is likely to require assistance from fiscal agent staff, which may
involve contracting changes or unanticipated additional support expenses. If state
representatives have the opportunity to participate through an advisory or other steering
committee, states might be able to assist in reducing the “steep learning curve” facing federal
PERM contractors and also reduce demands on state staff to support the PERM contractors.

o We question whether full administrative cost burdens of these proposals have been
incorporated into the announcement. We note that CMS nearly doubled states’ burden hours
estimates from the July (830 hours) to the August 2005 (1,630 hours) information collection
notices, but these estimates are still insufficient, particularly during the startup of a
complicated program with many variables and state-to-state variation. States with prior PAM
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Pilot experience report that substantial staff time (the equivalent of at least a half-time
position) is required to perform initial and follow-up training for contractors on state policies
and to stay in continuous communication with them on a variety of day-to-day matters.

As we suggested in our August 15 comments and reiterated in our September 26 comments
on the proposed information collection initiative, a solution to the difficulty in estimating
states’ burdens is for CMS to provide 100 percent reimbursement for staff time and other
expenses to comply with CMS’ PERM regulations. It seems likely that the first PERM round
will be the most onerous, where states essentially are transferring a large body of medical
review, systems, and provider information knowledge to PERM contractors. We encourage
CMS to consider additional support to states during this startup phase to ensure that the
process is workable and that both states and CMS are satisfied that the resulting error rates
are valid, consistent, fair, and accurate. Neither CMS nor states will be well served by
PERM results that are based on incomplete data, a flawed methodology, or inconsistent
application. CMS could avoid considerable criticism by ensuring that states have the
resources to adequately support the PERM contractors during the all-important first round.

¢ As we noted in our comments submitted on August 15, and September 26, 2005, on the
information collection proposals, we reiterate our objection to inclusion of denied claims in
the sample universe. The proposed regulations indicated that the sample would consist of
claims for which federal funds were paid for services furnished. Federal funds are clearly not
used to pay denied claims, and therefore we believe that denied claims should be removed
from the sampling universe.

» Another burden concern is that states have found that much more information must be
gathered for an adequate error determination than contemplated by the announcement,
including case histories going back a number of years. If a contractor requested a download
of Medicaid Management Information System (MMIS) files, that would add substantial state
staff burdens. These burdens are also likely to vary from state to state depending upon the
capabilities of their MMIS systems. One approach to minimizing the data collection burden
may be to utilize one-year-old data by extracting Medicaid Statistical Information System
data that the federal government already collects.

 Inaddition, the federal contractor will likely need more information from the states than
specified in the interim rule. To review and assess payment error accuracy, contractors will
need adjudicated claims data and medical policies, as well as a number of dynamic reference
files/subsystems in state systems including but not limited to third-party liability, prior
authorization, utilization history, processing edits, and pricing data to conduct claims audits.
Providing these additional files and subsystem information to CMS’ PERM contractor will
require staff time, effort, and management oversight unaccounted for in the interim rule’s
burden estimate.

More importantly, APHSA believes that without considerable effort to retrieve all provider
information including a near-full set of records from sampled providers, PERM contractors
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could overstate states’ error rates. Contractors may not have enough or the right financial
incentives to devote the kind of staff time necessary to retrieve near-complete sets of sampled
PERM records. In PAM pilots, some of the most common errors were due to incomplete or
missing documentation. States participating in PAM report that they are able to obtain nearly
complete data only after repeated contacts and other follow-up with providers. It is unlikely
that contractors will have the resources in their contracts to devote the kind of repeated effort
necessary to obtain complete provider records or to clarify and resolve other documentation
problems with providers. It is more likely that contractors will follow a data collection
protocol that specifies the steps to follow in obtaining provider records, and if they fail to get
documentation after following those steps, their default will be to determine the claim an
error.

We encourage CMS to consider the steep learning curve that contractors will face in the first
PERM reviews for each state. During these initial PERM reviews, contractors will have
limited financial incentives to devote the kind of effort necessary to obtain near-complete
provider records for the sampled claims.

It is unclear from either the Preamble or the interim rule whether there will be a separate
systems review component in the process. We ask that CMS further clarify the extent to
which systems will be reviewed as part of PERM.

Finally, providers historically are very guarded about the confidentiality of their files, and can
be expected to provide a challenging environment to contractors requesting records. Many
state programs routinely request records multiple times and still must resort to creative
tactics, such as having fiscal intermediaries assist in getting complete records. APHSA
encourages CMS to implement incentives in PERM contractor’s statements of work to ensure
these contractors have thorough data collection protocols for identifying providers and
obtaining complete documentation. States are concerned that if CMS’ contractors are less
persistent than states in obtaining provider records, contractors could unintentionally inflate
states’ PERM rates. Experience from states participating in the PAM Pilots has shown that
obtaining adequate documentation can be the most labor-intensive part of claims audits.
Thus, APHSA suggests that CMS collaborate with states to develop model letters, other
processes, and guidance to ensure provider cooperation. States also verify medical necessity
determinations with physicians and we encourage CMS to include this step in the contractor
workplans, even though this might prove difficult in rural states where providers can be
unavailable in some areas.

Review and Verification

States are concerned that there is no specific provision for states to re-review audit findings
or rebut initial error determinations. In some situations, states may be able to explain
apparent errors by reviewing the case or expending additional effort in obtaining or
interpreting provider documentation. Some errors could arise from the need for insight in
interpreting states’ medical policies, and these interpretation cases could easily be resolved
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through a process where states are formally permitted to review all errors using the
documentation collected and used by the contractor before final error rates are established.
We encourage CMS to explicitly develop a formal process for states to re-review all errors
before final error rates are established. In addition, we also encourage CMS to create
provisions for providers to appeal medical findings portion or, alternatively, to create a
mechanism by which providers could challenge medical error payment recovery.

 The interim rule does not indicate how fraudulent claims or providers under active state
investigation will be handled. Should these claims count as errors, since they should not
have been submitted in the first place? Should the federal contractor consult with states prior
to contacting providers so as not to jeopardize ongoing fraud investigations? One approach
might be to exclude claims for providers under active investigation from the quarterly sample
states are to submit to CMS’ PERM contractors.

» Another concern is state-specific error rates. APHSA believes that deriving state-specific
error rates goes beyond the requirements of the IPIA. The fact that state-specific error rates
will be derived and then aggregated to determine a national rate makes it that much more
important that states have some ability to review and validate CMS’ PERM contractor
findings, before a corrective action plan or state error rate is established. We are interested in
the formula that will be used to calculate error rates. APHSA would appreciate the
opportunity to allow states’ statisticians to review and comment on the relevance and
reliability of the methodology for determining the rates. APHSA suggests that CMS create
an oversight or steering committee for the PERM contractor that includes state
representatives. This steering committee could serve as a technical advisory panel for the
PERM contractors scope of work and for resolving methodological issues that will arise
during the course of implementing PERM. State experts will be in the best position to assist
CMS’ contractors in developing research and data collection protocols that ensure state error
rates are valid and consistent.

Budgetary and Staffing Concerns

 Budget requests for state staff must be submitted far in advance, particularly in those states
with two-year legislative cycles. However, the proposed random group of states that will be
selected each year may make it difficult to predict what resources a given state will need in
advance of the requirement. Unless CMS provides 100 percent funding for additional
personnel required under PERM, states may be forced to shift state staff from other budgeted
resources in order to comply with PERM requirements.

Although we recognize that this might create statistical sampling complications by reducing
the equal probability that any state could be selected, we request CMS to consider alternative
methodologies that would permit states to know the schedule for yearly PERM audits in
advance so that staffing requirements could be anticipated.
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Corrective Action Plan Process

APHSA has several questions on the corrective action plan process. For example, will the
contractor or state be responsible for implementation of a corrective action plan? Who will
monitor the plan’s activities and evaluate its outcome? If states are to prepare and implement
corrective action plans, these plans could constitute a significant workload beyond what is
described in burden section of this interim rule and previous information collection proposals.
We note that the 500 hours identified in the supporting materials may be insufficient to develop,
implement, and monitor a corrective action plan. For example, if providers miscode claims or
fail to adequately document their services in medical records, a corrective action might involve
development of provider outreach and education to encourage better documentation and coding.
Development and implementation of a provider outreach program could entail considerable staff
time, substantially more than the 500 hours included in CMS’ burden estimate for correcti~e
actions. APHSA would like more information to better understand CMS’ vision of the corrective
action process so that states could more effectively plan for complying with the requirement.

In summary, as we have noted in our earlier comment letters, APHSA, NASMD, and NAPIPM
are fully committed to reducing Medicaid and SCHIP errors. We recognize CMS’ substantial
effort in retaining federal contractors for the systems and medical components of PERM and
CMS’ continued interaction with NASMD members in exploring PERM eligibility approaches.
We also encourage you to work closely with NASMD’s members on the managed care
components. We want to ensure that limited state and federal resources are directed toward this
goal in the most cost-effective and productive manner. We believe more dialogue between CMS
and states can help to explore these critical issues.

We would be pleased to meet with you at any time on these matters. Thank you for considering
our comments. If you have any questions, please do not hesitate to contact me or Elaine Ryan at
(202) 682-0100, ext. 235.

Sincerely,

%)W

Jerry W. Friedman
Executive Director
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November 3, 2005

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS—-6026-IFC

PO Box 8012

Baltimore, MD 212448012

Re: FR 70, No. 192, 10/5/05, Pages 58260 — 58277, Interim Final Rule with Comment Period
To whom it may concern:

This letter provides comments from the Indiana Office of Medicaid Policy and Planning (OMPP)
on the proposed amendments and Interim Final Rule regarding 42 CFR Parts 431 and 457,
estimating improper payments in Medicaid and SCHIP. The Interim Final Rule sets out the
types of information that States would need to submit, and the requirements of States to allow
CMS to conduct the medical and data processing reviews on adjudicated fee-for-service claims.
Please find our comments below:

(1) Section V. Collection of Information Requirements, Page 58274, describes the level of
resources required of States to supply the Federal contractor with information and to
comply with the requirements of the rule. Specifically, the Interim Final Rule indicates
“the annualized number of hours that may be required to respond to the requests for
information equals 58,680 hours (1630 hours per State per program).”

We request CMS further analyze the requirements for State resources to gain an
understanding of the accuracy of this estimate. There will be substantial resources
involved with providing medical and payment policies and data extracts annually, or for
quarterly updates. The CMS-selected contractors will not be familiar with each State’s
medical and payment policies, and will therefore require a substantial commitment of the
State’s resources, from multiple program areas, and from the State’s contractors.

In addition to supporting the audit activities, states are required to separately account for
recoupment actions on identified overpayments as well as prepare, execute and monitor
progress on corrective action plans. Since resources will be pulled from various state
program areas and from multiple contractors, the State will be faced with a significant
responsibility as it attempts to coordinate the work efforts of multiple state and contractor
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staff members who will be interfacing with multiple CMS contractors. These facts,
coupled with the volume of claims the Federal contractor will review, strongly suggests
that CMS’ estimate is understated.

The regulation is silent on how PERM relates to existing State Medicaid program
integrity audit functions. Is it CMS’ intent for PERM to supplant or enhance existing
audit programs?

Many states, such as Indiana, require administrative budget estimates to be prepared,
submitted, and approved well in advance of the need. Indiana Medicaid has not received
budget approval for the added administrative resources necessary to support this
initiative, since CMS had not issued final plans for the PERM model until recently.
Please clarify how States that have not received budgetary approval to support this
initiative can provide the required support? Will CMS consider fully funding these costs
until such time that they can be included in an approved State budget?

Regardless of the actual number of hours necessary, the tasks associated with supporting
PERM will require States to move resources from other priorities. There will also be a
drain on contractor resources. To plan for this, is critical that States have a clear
understanding of CMS’ requirements, so that we can more accurately assess the resources
needed to support PERM. Furthermore, we request that FFP be increased to 100% for
the hours necessary to support this federal initiative.

(2) Section V. Collection of Information Requirements, Page 58274, describes the
requirements of the States. While we recognize that one requirement is “repricing of
claims the contractor determines to be in error,” we believe that the regulations must
provide and fully describe the opportunities that states will have to review, discuss,
comment, and approve the Federal contractor’s findings, prior to them becoming final.
Given that each state Medicaid program has unique medical and payment policies, it is
imperative for states to have an opportunity to review, discuss, comment, and approve the
findings, in order to mitigate situations where the contractor incorrectly identifies an
error, before reporting it to CMS.

(3) Section IV. Provisions of the Interim Fine Rule, Page 58272, describes that CMS will
“adopt the recommendation to use a Federal contractor to estimate medical and data
processing error rates for Medicaid and SCHIP based on reviews of adjudicated claims.”
The OMPP believes that the Interim Final Rule should describe the performance
standards of the contractors and the ways that CMS will monitor compliance of those
standards. CMS should be mindful and sensitive to the learning curve required of the
contractors and closely monitor the contractors’ performarnce, to ensure that states are not
required to devote unnecessary resources providing assistance to the Federal contractors.
There likely will be an additional burden to states in dealing with three separate
contractors, whose responsibilities may somewhat overlap.



Thank you for the opportunity to submit comments on the Interim Final Rule. We look forward
to receiving CMS’ response to these and other comments submitted in response to this initiative.
Please feel free to contact Pat Nolting of my staff at (317) 232-4318 if you would like any
additional information.

Sincerely,

Jeanne M LaBrecque
Director of Health Policy and Medicaid
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November 4, 2005

Mark B. McClellan, M.D., Ph.D.
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Mail Stop: C4-26-05

Baltimore, MD 21244-1850

Attention: CMS-6026-IFC .

Re: Interim Final Rule Comments—Medicaid Program and State Children’s Health
Insurance Program (SCHIP) Payment Error Rate Measurement (PERM)

Dear Dr. McClellan:

The State of Montana is commenting on the interim final rule proposed published in the October
5, 2005, Federal Register (70 FR 58260) for the Centers for Medicare and Medicaid Services
(CMS). The State of Montana appreciates CMS’ decision to accept the recommendations of
commenters and retain a federal contractor for Medicaid and SCHIP PERM. Even though, the
State of Montana generally supports the federal contractor approach for Medicaid and SCHIP
PERM, we have some concerns with some components of CMS’ implementation plans:

* transparency and participation in the rule making process, particularly for development of the
eligibility and managed care components of PERM;

 requirements on states that exceed those described in the interim rule;

* need for a clear process to enable states to re-review PERM contractor error findings; and

¢ more opportunity for input in the development of and monitoring of PERM contractors’
workplans, work statements, and protocols.

As we have indicated in our previous comments on this subject, we believe that CMS’
announcement does not contain adequate information to evaluate fully their impact on states and
soundness.



State Burden

o The State of Montana encourages CMS to enter into a dialogue to identify the components of
model corrective action plans so that these can be refined and agreed upon before the PERM
information collection process begins. We suggest that CMS establish a steering committee
or other advisory group that includes multiple state representatives to help ensure that the
PERM contractors consider all the logistical issues and address potential data collection
issues before beginning their onsite and interactive work collecting medical review policies,
manuals, and system documentation. For Montana, obtaining systems documentation is
likely to require assistance from our fiscal agent, which may involve unanticipated additional
support expenses.

» We question whether full administrative cost burdens of these proposals have been
incorporated into the announcement. We note that CMS nearly doubled states’ burden hours
estimates from the July (830 hours) to the August 2005 (1,630 hours) information collection
notices, but these estimates are still insufficient, particularly during the startup of a
complicated program with many variables and state-to-state variation.

We suggest a solution to the difficulty in estimating states’ burdens is for CMS to provide
100 percent reimbursement for staff time and other expenses to comply with CMS’ PERM
regulations. It seems likely that the first PERM round will be the most onerous, where we
are essentially transferring a large body of medical review, systems, and provider information
knowledge to PERM contractors.

o The State of Montana objects to inclusion of denied claims in the sample universe. The
proposed regulations indicated that the sample would consist of claims for which federal
funds were paid for services furnished. Federal funds are clearly not used to pay denied
claims, and therefore we believe that denied claims should be removed from the sampling
universe.

® CMS has chosen not to use existing data collection tools such as the Medicaid Statistical
Information System (MSIS) or the Medicaid Eligibility Quality Control (MEQC) program.
This approach will result in duplication of effort and most likely will lead to results that will
be difficult to reconcile between the two systems. It is not the impression of states that these
systems could not be used in the process because they are too old or not included in the
statutes. CMS should consider how the methods can be used to prevent the duplication of
effort and make sure that a coordinated approach is used that will result in a process that is as
seamless as possible.

» Inaddition, the federal contractor will likely need more information from the states than
specified in the interim rule. To review and assess payment error accuracy, contractors will
need adjudicated claims data and medical policies, as well as a number of dynamic reference
files/subsystems in state systems including but not limited to third-party liability, prior
authorization, utilization history, processing edits, and pricing data to conduct claims audits.
Providing these additional files and subsystem information to CMS’ PERM contractor will
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require staff time, effort, and management oversi ght unaccounted for in the interim rule’s
burden estimate.

States expect that contractor assistance during any provider appeals may not be available.
States should hope for the best outcome however, planning for less than optimal results is
prudent. This is not specifically addressed in the rule and states should expect to shoulder the
burden in this area. The rule indicates that the contractor will be reimbursed on a per review
basis, which provides an incentive to identify errors quickly and keep contractor expenses to
a minimum. Due to the sometimes-lengthy appeal process, in order for states to ensure that
states are prepared effectively handle this effort; it makes sense to expect their involvement
throughout the process.

We encourage CMS to consider the steep learning curve that contractors will face in the first
PERM reviews for each state. During these initial PERM reviews, contractors will have
limited financial incentives to devote the kind of effort necessary to obtain near-complete
provider records for the sampled claims.

States have experienced 50 percent compliance rates for provider request for records with out
follow up and even higher ratios of incomplete responses. In order to insure that a high rate
of provider response is achieved, states will need to work with providers and follow up on
request to achieve high response rates and accurate responses.

Finally, providers historically are very guarded about the confidentiality of their files, and
can be expected to provide a challenging environment to contractors requesting records.
Many state programs routinely request records multiple times and still must resort to creative
tactics, such as having fiscal intermediaries assist in getting complete records. The State of
Montana encourages CMS to implement incentives in PERM contractor’s statements of work
to ensure these contractors have thorough data collection protocols for identifying providers
and obtaining complete documentation. We are concerned that if CMS’ contractors are less
persistent than states in obtaining provider records, contractors could unintentionally inflate
states’ PERM rates.

Review and Verification

The State of Montana is concerned that there is no specific provision to re-review audit
findings or rebut initial error determinations. In some situations, we may be able to explain
apparent errors by reviewing the case or expending additional effort in obtaining or
interpreting provider documentation. Some errors could arise from the need for insight in
interpreting states” medical policies, and these interpretation cases could easily be resolved
through a process where states are formally permitted to review all errors using the
documentation collected and used by the contractor before final error rates are established.
We encourage CMS to explicitly develop a formal process for states to re-review all errors
before final error rates are established. In addition, we also encourage CMS to create
provisions for providers to appeal medical findings portion or, alternatively, to create a
mechanism by which providers could challenge medical error payment recovery.

"An Equal Opportunity Employer”




o The interim rule does not indicate how fraudulent claims or providers under active state
investigation will be handled. Should these claims count as errors, since they should not
have been submitted in the first place? Should the federal contractor consult with states prior
to contacting providers so as not to jeopardize an ongoing fraud investigation? One approach
might be to exclude claims for provider under active investigation from the quarterly sample
states are to submit to CMS’ PERM contractor.

* Providers in Montana are under contract with the state; if they object to an error finding, to
whom would they appeal, the state or the contractor? The absence of any formal auditing or
appeals in this process would be unprecedented in the federal-state Medicaid program
relationship.

* Another concern is state-specific error rates. The State of Montana believes that deriving
state-specific error rates goes beyond the requirements of the IPIA. The fact that state-
specific error rates will be derived and then aggregated to determine a national rate makes it
that much more important that we have some ability to review and validate CMS’ PERM
contractor findings, before a corrective action plan or state error rate is established. Finally,
we are interested in the formula that will be used to calculate error rates.

Budgetary and Staffing Concerns

 Budget requests for state staff must be submitted far in advance for the State of Montana
because we have a two-year legislative cycle. However, the proposed random group of states
that will be selected each year may make it difficult to predict what resources we will need in
advance of the requirement. Unless CMS provides 100 percent funding for additional
personnel required under PERM, we may be forced to shift state staff from other budgeted
resources in order to comply satisfy PERM requirements.

Although we recognize that this might create statistical sampling complications by reducing
the equal probability that any state could be selected, CMS may want to consider alternative
methodologies that would permit states to know the schedule for the yearly PERM audits in
advance so that staffing requirements could be met.

Corrective Action Plan Process

The State of Montana has several questions on the corrective action plan process. For example,
will the contractor or state be responsible for implementation of a corrective action plan? Who
will monitor the plan’s activities and evaluate its outcome? If states are to prepare and
implement corrective action plans, these plans could constitute a significant workload beyond
what is described in burden section of this interim rule and previous information collection
proposals. We note that the 500 hours identified in the supporting materials may be insufficient
to develop, implement, and monitor a corrective action plan. For example, if providers miscode
claims or fail to adequately document their services in medical records, a corrective action might
involve development of provider outreach and education to encourage better documentation and
coding. Development and implementation of a provider outreach program could entail
considerable staff time, substantially more than the 500 hours included in CMS’ burden estimate

"An Equal Opportunity Employer”




for corrective actions. The State of Montana would like more information to better understand
CMS’ vision of the corrective action process so that states could more effectively plan for
complying with the requirement.

Finally, we look forward to working with CMS on the managed care and eligibility components
of PERM. We want to ensure that state and federal resources are directed toward this goal in the
most cost-effective and productive manner. We believe more dialogue between CMS and states
can help to explore these critical issues.

Thank you for taking the time to review our comments. If you have any questions, please contact
Steve Kranich, Program Integrity Supervisor, at 406-444-9356 or Mary Dalton, Quality
Assurance Division Administrator, at 406-444-5401.

Sincerely,

//s Mary Dalton for John Chappius

John Chappius
Deputy Director

cc: Mary Dalton

Russ Hill
Steve Kranich

"An Equal Opportunity Employer”
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November 2, 2005

Centers for Medicare and Medicaid Services
Dept. of Health and Human Services
ATTN: CMS-6026-IFC

PO Box 8012

Baltimore, MD 21244

By electronic submission at www.cms.hhs.gov/regulations/ecomments

SUBJECT: Comments on Interim Final Rule on Medicaid and SCHIP Payment Error Rate
Measurement: CMS-6026-1FC

Dear Sir or Madam:

We ate writing to comment upon the interim final rule published in the October 5, 2005 Federa/
Register on the Payment Error Rate Measurement (PERM) regulations for Medicaid and SCHIP.

Use of a contractor. We generally support the policy of using a federal contractor to collect the
sample of claims and conduct the medical reviews for PERM for about one-third of states each year.
This substantially reduces the heavy administrative burdens that state Medicaid and SCHIP agencies
would have had to bear under the original proposal that all states collect the PERM sample and
conduct reviews each year.

Public review and comment on operational PERM policies. We do 7ot believe that use of a
contractor exempts CMS or its contractor from having any public review of the procedures about
how medical reviews are conducted and how an error is determined. The interim regulations
completely omit from the regulatory language any discussion of the components of a medical error
review or how an error would be determined. In response to those who proposed that there be a
task force or advisory group to review PERM protocols, CMS said this was no longer needed
because a contractor will do the work. If anything, the use of a contractor increases the need for
outside oversight and review, because the procedures will be less transparent to states and other
parties who are affected by the policies. CMS should make arrangements for a public review of
PERM protocols and the contractor’s performance, including input from state agencies, provider
organizations and other public entities.

Two critical topics in medical error reviews. There are two critical areas that affect the
accuracy of etror rates, but discussion of these topics was omitted from the intetim regulation:

* Medical necessity in Medicaid is defined and operationalized differently in each state. A
national contractor will not be able to ensure that its assessment of medical necessity comports

https:/ /aimsems. fda.gov:8443 /cms View/ docdispatchserv?error_page=/1 srrorPage.jsp&r_object_id=190f3ddd809bb3( thttps:/ /aimscms. fda.gov:8443/cms View / docdispa
tchservPerror_page=/LrrorPage.jsp&r_obijcct_id=09063ddd8009bb30




with state policy. The state agency should be the ultimate arbiter of errors in this area, insofar
as the question of whether a payment is improper in Medicaid is ultimately a question of
whether it complies with state-specified policies.

A new section of the regulations (Section 431.980) should be added which specifies that when
the contractor determines, as patt of its medical review, that if an error is detected, this case will
be submitted to the state agency, with all appropriate documentation, which can decide whether
to re-review the case. If the state agency can demonstrate that there is no error under its policy,
the error determination will be nullified and appropriate adjustments to the state’s error rate will
be made.

« In the PAM/PERM pilot projects, the most common error found was the lack of or inadequate
documentation. This means that the reviewer was unable to determine whether an error
occurred. Analyses by OIG found that the majotity of cases in which there is inadequate
documentation are not etrors, but occur because a provider cannot readily provide the
documentation required.! In many cases, there were missing data because the request for
medical records was sent to a wrong address (so the provider did not get the request) or
because the medical records were not under the control of the provider (e.g., a pharmacist may
not have the documentation to determine if 2 physician prescribed the appropriate medication
or a physician may no longer be practicing at the clinic or hospital where he saw the sampled
patient). As a further example, the states of Louisiana, Mississippi, Alabama and Florida may
find their error rates exaggerated because many health care providers may have lost their
records as a result of Hurricanes Katrina or Wilma or may have great difficulty providing
records promptly because of the problems caused by the hutricanes.

Counting cases with missing documentation as etrors inherently exaggerates estimates of errors
and undermines the credibility and integrity of the PERM process. Under CMS’ current plan,
the contractor has little incentive to put the extra effort needed to collect documentation which
is not easily obtained. It is easier for the contractor to simply count cases as etrors due to
inadequate documentation and thereby minimize its costs.

A new Section 431.990 should be added that specifies that when the contractor is unable to
obtain sufficient information to determine whether there was an error, the case with inadequate
documentation should be eliminated from the sample, so that it counts #esther as an error nor as
an approved case. The contractor should continue to keep track of these cases in order to
improve future performance, but not count these cases as errors. This will give the contractor
an incentive to do a better job collecting data and will provide more accurate estimates. As an
alternative, the contractor could develop a statistically appropriate method to estimate the
proportion of missing data cases which are actually in error and use that method to adjust the
error rates.

Public meetings for eligibility workgroup. CMS stated that it was not certain about how to
proceed with eligibility error reviews and that it would form a workgroup to examine this important
tssue. We believe that members of the public, including state officials and other interested parties

"HHS Office of the Inspector General, “Review of Providers’ Responsiveness to Requests for Medical Records Under
the Comprehensive Error Rate Testing Program,” Sept. 2004.




(including consumer groups) should be able to participate in such meetings. At the very least, CMS
should comply with requirements under the Sunshine Act. It is our understanding that this
workgroup has already been formed and there was no opportunity for public participation. This
should be changed.

Remaining PERM policies should handled as regulations. Finally, we expect that any rules
that are formulated regarding eligibility or managed care etror reviews related to PERM will be
published in the Federa/ Register and be subject to public comment.

Thank you for giving us the opportunity to comment. If you have any questions or if you wish to
notify us about any public input to the eligibility workgroup, please contact me at 202-408-1080

(email ku@cbpp.org).

Sincerely,

Leighton Ku
Senior Fellow
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October 31, 2005

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attn: CMS-6026-IFC, Mailstop C4-26-06
7500 Security Boulevard

Baltimore, MD 21244-8012

RE: Proposed Interim Final Rule Medicaid Program and State Children’s Health
Insurance Program (SCHIP) Payment Error Rate Measurement (PERM)

Dear Sir:

We appreciate the opportunity to comment on the proposed interim final rule as
published in the October 5, 2005 Federal Register, Volume 70, No. 192, page 58260.

Missouri continues to be greatly concerned over the proposed PERM rules. These
rules will have a definite negative impact on our State’s program integrity efforts, and a

tremendous staffing burden, even with the assistance of Federal contractors.

A complete listing of the Missouri Division of Medical Services’
comments/concerns is attached for your review.

Thank you for considering our comments.

Sincerely,

Q. Michael Ditmore, M.D.
Director

QMD/sb
Attachments




